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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Where Intervenors below, without title to Lot 802 in Square 6, 
had caused said lot to be rezoned and the greater portion thereof included 
in their approved plans for the motel being erected by Intervenors; and 
when permits to use said portions had been issued by Appellee to Inter- 
venors, and where said portions of said lot were actually being used by 
Intervenors long prior to the filing by Appellee of its complaint in con- 
demnation; is evidence of such facts admissible on the issues created by 
the answer of Appellants asserting no municipal purpose ? | 


If not, is evidence of these facts admissible on the question of valua- 


tion and damages? 
2. Ina condemnation case filed by Appellee against the predecessor 

in title to Lot 802 in Square 6, is the depositing of funds in the name of 

the predecessor in title sufficient to support an order of taking of entire 

lot, where prior to the filing of condemnation suit by Appellee ‘the said lot 

had been subdivided by three conveyances, one conveyance of the portion 

incorporated into the roadway (Lot 821), about which no contest as to 

condemnation exists, another portion (Lot 820) conveyed to appellant 

Scholl, and a third portion (Lot 822) to appellants Mrs. and Mrs. Preissler ? 


The last two lots were not incorporated into the roadway, but — 
rather — were incorporated into the motel building project. | 


3. After the court had denied a motion to vacate the order of taking 
of Lot 802 in Square 6, predicated on the fact that the rear portions of 
said lot were remnants, was the allowance of the right to amend the com- 
plaint, the order of taking, the exhibits and praecipe to the Clerk setting 
forth the separate amounts to be allocated to the real title owners, error? 


Did the recognition of separate ownership obviate any possibility of 
the doctrine of remnants being applicable ? 


(ii) 


4. Was the letter of appellant Scholl to Appellee on May 17, 1962 
(advising Appellee of her ownership of Lot 820), admissible in evidence 
in the condemnation case, where suit in condemnation was not filed until 
May 23, 1962, particularly where Appellee claimed Lot 820 as a remnant 
of Lot 802? 

5. Where an order dated August 8, 1962 denying a motion to vacate 
order of taking was titled "Final Judgment," may an appeal be noted at 
the conclusion of the entire case, and will such notice of appeal be timely ? 

6.: 


(a) Is it proper for the trial court upon its denial of a mo- 
tion to vacate order of taking, to treat said hearing as a trial and enter 
a final judgment ? 


(b) Are findings of fact and conclusions of law , after 
argument of motion to vacate order of taking, properly entered? 
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JURISDICTIONAL STATEMENT 


On May 23, 1962 Appellee filed its complaint in condemnation, 
seeking to take — among other properties — Lot 802 in Square 6. 
Named as owners of this property were Anna C. Mahoney and Aileen C. 
Mahoney (App. 1, 2, 3and 6). On the same date Appellee filed a declara- 
tion of taking and deposited a sum in the name of the said Mahoneys in the 
registry of the court as payment for the said Lot 802 in Square 6. 
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The Appellants, Bettie M. Scholl, Detlev Preissler and Audrey 
Preissler, filed a motion to vacate the declaration of taking, asserting 
that the greater portion of Lot 802 was not being sought for municipal 
purposes (App. 10). On June 25, 1962 this motion was denied (App. 29), 
but on the date of the hearing the court allowed Dr. and Mrs. Hunter to 
intervene in the case upon their assertion that they were interested in 
this action because the District of Columbia had entered into a contract 
with them to convey the remnant of said Lot 802 in Square 6 not needed 
for the highway (App. 16). 


The following day (June 26, 1962) the court called a conference to 
discuss the problem of the single fund deposited and the several dif- 
ferent owners (App. 29). 


The court gave leave to Appellee to amend the declaration of tak- 
ing and to indicate precisely the amount to be allocated to each of the 
individual parts (App. 30). 


On June 29, 1962 an order permitting the amendments was signed, 
and in said order it was found by the court that Lot 802 had been divided 
into three lots numbered 820, 821 and 822, and that each of said lots 
was in different ownership (App. 32). The order provided for reap- 
praisal of the lots and allocation of sums in payment for each lot. 


The Appellants, Scholl and the Preisslers, filed answers to the 
complaint on July 10, 1962, denying any municipal purpose for the tak- 
ing of Lots 820 and 822. Jean F. J. Pergola, the owner of Lot 821 which 
was to be incorporated in the roadway, did not contest the taking (App. 
31 and 32). 


The amendment was thereafter made on July 25, 1962, and a mo- 
tion to vacate the amended declaration of taking was filed (App. 40 and 
41) on July 31, 1962. 


The court entered findings of fact and conclusions of law on August 
8, 1962, and judgment denying the motion to vacate the declaration of 
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taking on the same date (App. 41, 42, 43, 44 and 45). This judgment 
and the findings were based on the original motion to vacate the declara- 


tion of taking, as distinguished from the amended declaration of taking. 


An interlocutory appeal was attempted, but this Court denied the 
application (App. 46). | 


The cause came on for final hearing and, after certain actions 
relating to the exclusion of evidence (hereinafter set forth in detail), 
the cause was tried. From the Report and Award of the Jurors (App. 
91 and 92) due objection and exception was taken (App. 93). These 


were overruled, and this appeal was noted (App. 94). 


This Court has jurisdiction of the appeal under Title 28 of the 
United States Code Annotated, Section 1291. 


| 
APPLICABLE SECTIONS OF DISTRICT OF COLUMBIA CODE 


"Land in Excess of Needs 


"§ 16-612. Excess condemnation or purchase — | 
Commissioners or agencies of the United 
States may acquire excess land. 

| 


‘tm order to promote the orderly and proper | 
development of the seat of government of the United 
States, the commissioners of the District of Colum- 
bia, or agencies of the United States authorized by 
law to acquire real estate, are authorized and em- 
powered to acquire, in the public interest, by gift, 
dedication, exchange, purchase, or condemnation, 
fee simple title to land, or rights in or on land or! 
easements or restrictions therein, within said Dis- 
trict, for public uses, works, and improvements | 
authorized by Congress, in excess of that actually 
needed for and essential to the usefulness of such 
public uses, works, and improvements, in order to 
preserve the view, appearance, light, and air and 
to enhance the usefulness of such public works | 
and improvements to prevent the use of private 
property adjacent to such public works and im- 
provements in such a manner as to impair the 
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public benefit derived from the construction thereof, 
or to prevent inequities or hardship to the owners 
of adjacent private property by depriving them of 
the beneficial use of their property." 


"§ 16-613. Excess land may be sold — Money re- 
received to be paid into Treasury — Notice of 
sale to abutting owners — Sale at appraised 
value — Authorities may retain excess land 
for public use. 


"The commissioners of the District of Columbia 
or agencies of the United States authorized by law 
to acquire real estate are further authorized, upon 
completion of public improvements, to subdivide, 
and sell at public or private sale, or exchange, 
any such excess land, and to carry out such pur- 
pose or purposes, to convey any lands acquired 
in excess of that actually needed and which is not 
essential] to the usefulness of such public works, 
with such reservations concerning the future use 
and occupation of such real estate as may in their 
discretion be necessary to protect such public im- 


" ,... Provided, That in the event of sale as herein 
authorized, notice of not less than twenty days before 
such sale shall be published in a daily newspaper pub- 
lished in the District of Columbia, and notice by reg- 
istered mail or by certified mail before such sale be 
mailed to the last-known address of the persons listed 
on the records of the assessor of the District of Co- 
lumbia as the owners of the land abutting the land to 
be sold; and sold at not less than the fair market value 
at the time sold as determined by appraisement of the 
assessor of the District of Columbia: 


STATEMENT OF POINTS ON APPEAL 


1. Appellants say that the court below erred in excluding from 
the evidence documents and all testimony relating to the taking over by 
the Intervenors (the Hunters) of the portions of the property condemned 
by the District of Columbia. 


2. The court erred in refusing to allow the jury to consider the 
fact that the Intervenors (the Hunters) had already taken over the 
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property for their own use as part of a motel assembly prior to the 
declaration of taking. | 


3. The court erred in refusing to hear the issues raised by the 
answer — that is to say, that the property was not being taken for mu- 


nicipal purposes. | 


4. The court erred in applying the doctrine of res judicata to the 
issues raised by the answer to the petition. 


5. The judgment denying the motion of Appellants, Preissler and 
Scholl, to vacate the declaration of taking, was in error as follows: 


(a) Action was predicated on the condemnation of zi 802, in 
Square 6. | 


(b) Lot 802 in Square 6 had been subdivided before the filing of 
the condemnation suit, into three lots (Numbered 820, 821 and 822). 


(c) Lot 821, the portion to be incorporated into the roadway, w: 
properly condemned without protest. : 


(d) Lot 822 was not to be part of the roadway, and was under dif- 
ferent ownership than Lot 821 and, therefore, could not be a remnant 


subject to excessive condemnation. 


(e) Lot 820 was not to be a part of the roadway and was under 
different ownership than Lot 821 and, therefore, could not be a remnant 
subject to excessive condemnation. 

STATEMENT OF FACTS | 

Prior to the trial of the cause the court requested, and counsel 
agreed, to submit a resume of what Appellants planned to offer as evi- 
dence in the cause. The purpose of the proffer in writing was to permit 
the court to pass upon the admissibility of the evidence out of the pres- 


ence of the jury. | 
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Before the jury entered the courtroom the court excluded the prof- 


fer of evidence made by the Appellants as to the question of municipal 
use, an issue raised by the answer (App. 47). The court later, after 
further argument, excluded the same evidence, which was also being 
offered to prove the highest and best use of the property being con- 
demned (App. 52), the court stating (App. 53): 
"Under all the facts and circumstances, I repeat to 
you, sir, that I will not receive evidence relating 


to the matters which you have referred to but you 
have protected yourself on the face of the record." 


Further proceedings occurred (App. 55): 


"TI don't see how I can cross-examine on the 
highest and best use without reference to the de- 
tails that have been excluded 


"I will say to you now that you can now pro- 
tect yourself in that particular by saying that you 
realize that by virtue of the court’s ruling you have 
been curtailed in your examination of these witnes- 
ses, and you are not waiving it, but you have pre- 
served it by the statement which you now make." 


The proffered testimony was: 


1. That the highest and best use of this property was for motel 
purposes; that the Appellee and the Intervenors (the Hunters) had made 
an agreement on June 27, 1961, under the terms of which said Interven- 
ors were to transfer certain property owned by them to the Appellee, 
and the Appellee was to deliver those portions of the property condemned 
which were not needed for the roadway to the Hunters, so that said 
Hunters could complete the motel assembly (App. 17) (this contract 
was an exhibit to the petition to intervene, but the court excluded the 
contract at the trial). 
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2. That present in the court under subpoena and tendered were 
the records of the Zoning Commission and a witness to prove the rec- 
ords. The Appellants planned to show by these records that Lot 802 
was included in the land rezoned by the Intervenors in the fall of 1961, 
and that said land was computed as a portion of the tract so the Inter- 
venors could have the benefit of said land in the application of the 
seventy-five per cent occupancy ruling. 


3. That present in court and tendered were the records'from the 
building permit section, with a witness to prove the permits that had 
been issued and the plans that had been approved for building the motel, 
and that these records established that Lots 822 and 820 (parts of Lot 
802) were included in the permits and plans for the erection of the motel 
by the Hunters (App. 48). | 


4. A deed of trust between the Intervenors and certain trustees 
to secure a loan on the property was offered and excluded, and said deed 
| 
of trust contained the provision for the inclusion of Lots 820 and 822 in 


the deed of trust as soon as the Hunters acquired title to the lots from 


the District of Columbia. | 


5. There were tendered and excluded the deeds dated May 14, 
1962 from the Mahoneys to the Preisslers, and from the Mahoneys to 
Scholl. The deed where the Preisslers conveyed the portion necessary 


to the roadway to one Pergola was also offered and excluded. | This was 
nine days before the taking. The deeds showed the separation of the lot 
into three separate lots (App. 49). | 


6. A letter from Bettie Scholl, dated May 17, 1962, protesting to 
the Appellee the issuance of a building permit for the erection of a build- 
ing on her property (Lot 820), was offered and excluded (App. 49). The 
purpose was to show knowledge of the District of Columbia of the change 
in ownership before the filing of the declaration of taking. | 

| 


7. The answer by the Appellee to the letter of Scholl, dated May 17, 


8 


1962, was offered in evidence and excluded. This answer was dated 
May 21, 1962, and stated that Mrs. Scholl did not have record title to 
the property, and threatened Mrs. Scholl with criminal action if she 
had purchased the property (App. 50). 


8. A plat drawn by an engineer, and the engineer himself, were 
tendered to prove that the motel actually used Lots 820 and 822 in the 
motel construction. 


The corporation counsel was apprehensive that if these matters 


were put before the jury it was going to prejudice the District of Colum- 


bia, and he also stated (App. 51): 


"Now, as I see it, if Mr. Friedlander will go 
into the highest and best use of this property before 
this jury, then all of this matter, this Preissler mat- 
ter, how Preissler purchased this property from the 
Mahoneys shortly before we took and had the lot sub- 
divided and how he sold or transferred certain parts 
of it and retained a part unto himself I think if that 
goes before this jury, it will prejudice the District. 


‘That is what I am trying to keep cut. I think 
it has no part of this case. I have no objection to 
him making the proffer." 
All of the documents were marked for identification as Preissler 
Nos. 1 through 9 but, being excluded, are not properly a part of the rec- 
ord. 


The District of Columbia then proceeded to offer expert witnesses 
as to the value of each of the three lots, reducing the value because they 
were landlocked. The Appellants offered one expert who could not give 
the value of the lots separated, because they were not separated at the 
time of the taking (App. 83). During the trial the court insisted on the 
lots being separately appraised (App. 85 and 86). 


SUMMARY OF ARGUMENT 


1. The District of Columbia made a contract with Dr. and Mrs. 
Hunter to exchange land for other land owned by the Hunters and which 
the District of Columbia needed for its roadway. To obtain the land Dr. 
and Mrs. Hunter needed, the District of Columbia had to purchase it or 
condemn it. If the purpose of the District of Columbia was to take ex- 
cess land for the purpose of recoupment of expenses, such action by the 
District of Columbia is invalid. | 


2. A remnant of land is only the remaining portion of land needed 
and, if a lot owned by Pergola was all the District of Columbia needed 
for its highway, it could not take land of others against their will, even 
if in the judgment of the District of Columbia the taking of one lot could 
landlock the other lots. The court below allowed the original taking 
because, it held, the land being taken was a remnant of Lot 802. But 
when it was found that prior to the taking Lot 802 had been subdivided, 
then the remaining lots — being separate and under different ownerships — 


could not be remnants. 


3. A transfer to Dr. Hunter and his wife of land to complete an 
assembly by Dr. Hunter is not a municipal purpose, and evidence to 
prove this fact was admissible. 


To prove the value of the land being taken it was proper to show 
the contracts made, the permits issued, the plans submitted and, in 
general, every fact which would show that this land was a portion of — 
and was actually included in — the motel property. | 


4. The answer filed herein created the issue of municipal as dis- 
tinguished from private purpose, and all the facts necessary to prove 
or disprove this issue should have been admitted in evidence and a de- 
cision rendered on this issue. 


5. The authorities are at one on the proposition that the time 
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for appeal in this case is after the award has been ratified and confirmed, 
and not before, and the misstatement in the order that it was a final judg- 
ment cannot change the fact. 


6. The motion to vacate the declaration of taking should have been 
granted, because the rear portions of the land to be taken were not for 
municipal purposes, nor was the property under one ownership; nor 
could the rear portions be considered as remnants, as each lot was 
separate from the other. The Appellee took the property, including ex- 
cess portions, under the theory that it was one lot and under one owner- 
ship. When it was established that there were three lots and three owner- 
ships, the theory of remnants could not be maintained, and all the Dis- 
trict of Columbia could do was condemn the one lot; and, as to that lot, 


no question was raised. 


ARGUMENT 
I 


Excess Condemnation of Lands for Purposes of 
Recoupment of Expense from Increased Value of 
Land is Invalid 


and is imvan@ 

The first question is whether or not the contract made between the 
Intervenors and the Appellee in the summer of 1961 was a valid exer- 
cise by the District of Columbia of its powers, and was such an arrange- 
ment or agreement a legal one? 


There are two reasons why this contract was invalid. The first 
reason is that under the law there are only three possible bases for ex- 
cess condemnation: One is to avoid remnant lots; the second is for the 
preservation and amplification of the improvement; and the third is for 


the recoupment of expense from increased values. If this contract was 
to benefit the District of Columbia financially at the expense of the prop- 
erty owners, then it was invalid.— Cincinnati v. Vester, 281 U.S. 439, 

74 Law Ed. 950. 
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The second reason why the contract would be invalid is that it 
was not in accordance with the District Code, which required the disposi- 
tion of excess takings to be delayed until completion of public improve- 
ments (D. C. Code 16-613), and provides for advertisement before such 
disposition of such excess lands. There is no provision in the D. C. 
Code for contracting away in advance land taken in excess of | District 
of Columbia needs. | 


If the purpose of the District of Columbia in making the contract 
with Hunter was to gain an advantage by acquiring lands owned by Hunter 
by exchange rather than by purchase, and by this means to obtain lands 
without paying the full price thereof, this came fairly within the law 


stated in Cincinnati v. Vester, supra. The portion of that opinion ap- 


plicable to this case is as follows: 


"The city argues that in resorting to excess con- 
demnation legislative bodies generally have had in 
view the following three purposes: (1) The avoidance 
of remnant lots, (2) the preservation and amplific: mg 
tion of the improvement, and (3) the recoupment 
expense from increased values. Both the district | 
court and the circuit court of appeals concluded that 
the theory of remnants, and of the protection and | 
preservation of the improvement, were not applica- 
ble to the present cases. Both courts considered | 
that the sole purpose of the city was the recoup- | 
ment by the resale of the properties in question 
of a large part of the expense of the street widen- | 
ing. In this view, both courts held that the excess | 
condemnation was in violation of the constitutional | 
rights of the plaintiffs upon the ground that it was | 
not a taking for a public use 'within the meaning | 
of that term as it heretofore has been held to justify 
the taking of private property.' oye | 
Also see City of Richmond v. Carneal et al., 106 S.E. 403; Opinion of 
Justices, 204 Mass. 616, 91 N.E. 578; and Salisbury Land & Improve- 


ment Co. v. Commissioner, 215 Mass. 371, 102 N.E. 619. 
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0 
Remnants of Land Are Only Those Remaining Por- 
tions of Condemned Tract 
From the dictionary we find that a remnant is a part, quantity, or 
number (usually small) remaining. A synonym is a remainder or residue. 


From the authorities cited in the previous section the only basis for 
this excess condemnation could have been that it was a remnant; but we 
have seen — and it is conceded — that Lot 802 had been subdivided into 
three ownerships prior to the taking. The two lots which Hunter had 
taken possession of or was actually using could not have been a remnant 
of a lot which the District of Columbia was including in the roadway. By 
no stretch of the imagination could the two lots in different ownerships 
be a remnant of a third lot used by the District for the roadway. It is 
also crystal clear that none of the roadway work had been begun at the 
time the contract was made in June of 1961, and that at the time of the 
taking in May of 1962 none of the road work had begun. 


After the contract of June, 1961 was made — but before the con- 
demnation proceedings had commenced — Dr. and Mrs. Hunter had ac- 
quired certain lands in the immediate area. Prior to August of 1961 the 


Hunters had been paying $27.52 per square foot (App. 78). The land was 
appreciating in value (App. 63), and the assembly by Hunter had addi- 
tionally raised the market price; so that in August of 1961 Hunter was 
paying $39.77 per square foot (App. 81). A month later he had to pay 
$47.62 per square foot (App. 62, 63 and 82). 


The original owner of Lot 802, which was broken down into the 
three lots, 820, 821 and 822, sought to sell the property to Dr. Hunter. 
He refused to buy the same, and the District of Columbia would not pay 
the required price. The then owner, on May 14, 1962, sold and conveyed 
the rear portion to Mrs. Scholl, and the front portion to the Preisslers. 
The Preisslers, to avoid condemnation, conveyed that portion needed by 
the District of Columbia for its roadway to another, who never at any 


time opposed the condemnation. 


The District of Columbia attempted to justify its excess condemna- 
tion under the theory that it was taking remnants. It knew on or before 
May 23, 1962 that Mrs. Scholl claimed to be the owner of one of the lots 
(Preissler Exhibit 3, for identification, excluded from the evidence). It 
had constructive knowledge from the records of the deeds that Mahoney 
was no longer the owner, and that the portion it needed for its) roadway 
was in the name of Pergola. | 


If the Appellee had filed condemnation proceedings against only the 
portion that the District of Columbia was using for its roadway there 
would have been no remnants. It was only by pretending that it was one 
lot that the District of Columbia could claim under the theory of rem- 
nants, and seek condemnation of the land it needed to perform its con- 
tract with Dr. Hunter. | 


From the letter written by Mrs. Scholl it is obvious the District 
of Columbia knew that Mrs. Scholl claimed to be the owner of the rear 
part, and from the recordation statutes it is clear that it had constructive 
notice of the fact that the property was not in the name of the person 
against whom it brought its condemnation suit. | 


m 


Exclusion of Evidence That Intervenors Had Taken | 
Land Being Condemned Was Error | 


On this point enough has already been said to show the akie of the 
evidence and the necessity for accepting this evidence. | 


Without this evidence none of the facts could have been apparent to 
the jury. Without this evidence the issue of municipal use could not be 
put to the jury. To pretend that this was a normal condemnation and 
that the only purpose was to determine what three small lots were worth, 
was not a proper method of trial. The court and the District of Colum- 
bia insisted that the two lots which had been included in the Hunter tract 


14 


for the motel and which were in use at the time of the condemnation pro- 
ceedings, could be separately appraised. . Their value was tremen- 
dous, in that the Hunters had received the benefit of all this footage in 
computing the number of rooms they could have in the motel. 


Unless the jury was advised of this value, how could it really find 
the true worth of the lots? 


To pretend that these lots were landlocked and were of no value, 
as the experts for the District testified, and to further pretend that the 
owners of the lots were at the mercy of Dr. Hunter, is to misstate the 
facts — if the evidence had been permitted; and the fact that Hunter 
would have been more subjected to pressure because he had already 
taken the lots, was apparent from the evidence. The District of Colum- 
bia sought to give title to Hunter after Hunter had possession and oc- 
cupancy. 

Iv 
The Issue Created by the Answer that Property 
Was Not Taken for a Public Purpose Should Have 
Been Tried 

On this point we can only note that the land already was included in 
the assembly for the motel; that the contract to deliver title to this land 
had been made a year before; that the two separate lots not necessary for 
the roadway were not subject to condemnation. 


Certainly such condemnation was not for any public purpose. 


Vv 


Denial of Motion to Vacate Order of Taking Was 
Error 


One of the questions which has puzzled the Appellants is what dif- 
ference could it possibly make to the District of Columbia if it only had 
to buy a small piece to complete its roadway? Why was the District of 
Columbia upset by a division of the land, making it easier for it to con- 
demn. The District of Columbia acted as though it was concerned about 
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the fact that it would leave two landlocked lots which would have no 
value to the owners; but the owners were fighting the District iof Colum- 
bia to keep it from condemning these so-called landlocked lots. 


One: thing is apparent: It was only on the theory of taking the lots 
and disposing of the remnants that this condemnation began. The moment 
the court found that there were three lots in different ownerships, the 
court knew that the condemnation proceedings were insufficient, in that 
there was no division of the funds into the separate ownerships; and the 
moment the court allowed an amendment to treat the condemnation as 
against three separate lots, at this moment there were no remnants 
of any existing condemned lot. | 


The court did not amend so as to limit the taking to the. ‘one lot 
needed for the roadway, but proceeded to act as if these Appellants had 
no right to protect themselves against Dr. Hunter's arrangement with 
the District of Columbia. Described by the Corporation Counsel as an 
interloper, and treated as such by the court was Preissler, whose only 
offense was that he did not want Dr. Hunter to buy the land below the 


market price. 


It is difficult to understand how there can be a condemnation of 
three pieces of property, two of which are not needed by the District 
of Columbia for any purpose except to comply with a questionable con- 
tract. | 


v1 | 
Appeal from Denial of Motion to Vacate Order of 
Taking Is Timel | 
The District of Columbia will contend that these matters have all 
been adjudicated, that this Court has already passed on all the problems, 
and that under the theory of res judicata the questions here presented 


should not be considered. 


It is true that when the motion to vacate the declaration of taking 
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was filed there was a hearing. The District of Columbia offered wit- 
nesses to prove why it had to take Lot 802. There was a complete ig- 
noring of the fact that prior to the taking the lot had been subdivided. 
The District of Columbia treated this action as a fraud on it, and said it 
did not know about it — although the subdivision was nine days before 
the filing of the condemnation suit. The District of Columbia contended 
that it had not been told by the title company of the new deed, and com- 
plained as if it were misconduct on the part of the Appellants that the 
title company had not known of the subdivision. 


Yet it appears from the excluded evidence that before the con- 
demnation suit was filed the District of Columbia had been contacted by 
the new owner of one of the lots, and had been told of her ownership; 
and it had — before the condemnation suit was filed — replied to this 
lady and had told her that she did not own the property. 


But it became apparent with the presentation of the deeds that nine 
days before the taking the greater portion of the lot sought to be con- 
demned had been transferred into other ownership, and had been divided 
into separate lots and had been given: new numbers by the District of 
Columbia. 


After the court denied the motion to vacate the declaration of tak- 
ing, the court became concerned with the fact that there was no money 
in the registry of the court for the owners of the property. The District 
of Columbia was given leave to amend all of its papers, but the District 
could not withdraw the funds deposited, because that would destroy the 
order of taking; so it then appraised the three lots so as to come out 
exactly the same, and changed the deposit from the name of the Mahoneys 
to the new owners in separate funds. 


During the argument on the motion to vacate the declaration of 


taking these Appellants did not present evidence of the numerous facts, 


because the case was not being tried — this being only a motion. Yet 
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after the hearing, when the court said: "The motion will be denied 
(App. 29)", there was nothing to indicate that this was more than the 
denial of a motion. Yet, as time went on and the problems became ap- 
parent, the District of Columbia was allowed to amend its complaint 
and its declaration of taking, and was allowed to substitute an amended 


plat. of survey, and was allowed to amend its description of land. After 
this amendment had been allowed — but before the amendments had been 
actually made — the owners of the two rear lots filed an answer to this 
suit in condemnation, denying the municipal purpose of the taking. It 
was after this time that the amendments were made and a motion to 
vacate the amended order of taking filed. Without further hearing the 
court, sometime later, signed findings of fact and conclusions: of law, 
and entered a judgment which it declared was a final judgment. 


The question then arose as to whether this was in truth and in fact 
a final judgment subject to normal appeal, or was it such a proceeding 
as should be brought to the attention of the Court of Appeals by inter- 
locutory appeal. In view of the authorities hereinafter cited it was de- 
termined that a full appeal on this case was not proper until it had been 
completed. Therefore a petition for interlocutory appeal was filed, 
which this Court denied. | 


After the completion of the entire case a timely appeal was noted, 
and the Appellants rely upon the following cases to support their posi- 
tion that this appeal from the original order, as well as the appeal from 


the ascertainment of damages, is timely: 
Catlin v. U. S. of America, 324 U.S. 229, 89 Law Ed. 911, where 
Mr. Justice Rutledge stated: | 


| 
This limits review to ‘final decisions 
in the District Court. A ‘final decision’ generally | 
is one which ends the litigation on the merits and 
leaves nothing for the court to do but execute the 


judgment. (citing cases) Hence, ordinarily in 
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condemnation proceedings appellate review may be 
had only upon an order or judgment disposing of the 
whole case, and adjudicating all rights, including 
ownership and just compensation, as well as the 
right to take the property. This has been the Te- 
peated holding of decisions here 


U.S. v. Kansas City, Kans., 159 Fed. 2d 125. 


Polson Logging Co. v. U. S., 149 Fed. 2d 877. 
Turnbull v. U. S., 139 Fed. 2d 126. 


CONCLUSION 


From the foregoing the Appellants request that this cause be re- 
versed, and be tried on the merits as to all the issues herein. 


Respectfully submitted, 


MARK P. FRIEDLANDER 
MARK P. FRIEDLANDER, JR. 
BLAINE P. FRIEDLANDER 
HARRY P. FRIEDLANDER 


1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington, D. C. 20005 


Attorneys for Appellants. 


Complaint, Filed May 23, 1962 
Exhibit “A” -- Condemnation for the Acquisition of Land for 
Municipal Purposes in Squares 6 and 17 (Vicinity of 26th 
Street and Virginia Avenue, N.W.) in the District of 
Columbia - Description of Land an Ea 
Exhibit "B" -- Property Owners 
Declaration of Taking, Filed May 23, 1962 
Motion to Vacate Declaration of Taking Dated May 23, 1962, as to 
Lot 802, in Square 6, ies Sal Front Portion Thereof, 
Filed June 1, 1962 Rad at os 
Supplementary Notice, Filed June 14, 1962 
Supplementary Notice, Filed June 22, 1962 
Motion for Leave to Intervene, Filed June 22, 1962 
Intervenors’ Answer, Filed June 22, 1962 


Exhibit "A" -- Agreement dated June 27, 1961 


Order Granting Leave to Intervene, Filed June 25, 1962 


Excerpts from Transcript of Proceeding on Defendants’ Motion to 
Vacate Declaration of Taking, June 25, 1962 ‘ 


Witnesses: 


Edmond G, Henderer 
Direct 
Cross 


Julius G. White 
Direct 
Cross 


Logan Manders 
Cross 
Direct 
Redirect 


Excerpts from Transcript of noe on Further oe . in 
Chambers, June 26, 1962 


Order Permitting the Plaintiff to Amend Its Complaint and 
Declaration of Taking and to Substitute an Amended Plat of 
Survey as Its Exhibit “C” and an Amended agi aa of 
Land as its Exhibit "A", Filed June 29, 1962 . 


Answer to Suit in Condemnation, Filed July 10, 1962 


Amendment to the Declaration of Taking in Accordance with the 
Order of this Court Dated June 29, 1962 : 


Amendment to Complaint and Its Exhibits "A", “B” and “C", 
in Accordance with the Order of this Court Dated 
June 29, 1962, Filed July 25, 1962 


Answer of Intervenors Oscar B. Hunter, Jr. and Anne B. Hunter 
to Motion to Vacate Declaration of Taking as to Part of 
Lot 802 in Square 6, Filed Jume 25, 1962 ‘ ; 


Motion to Vacate Amended Order of Taking. Filed July 31. 1962 
Findings of Fact and Conclusions of Law, Filed August 8, 1962 


Judgment Denying Motion of Defendants Preissler and Scholl to 
Vacate Declaration of Taking as to Parts of Lot 802 in 
Square 6, Filed August 8, 1962 ee en ve 


Order Denying Motion for Rehearing of Motion to Vacate 
Declaration of Taking, Filed August 16, 1962 


Order Denying Applicants’ Application for Permission to Take an 
Interlocutory Appeal, Filed October 12, 1962 in the United 
States Court of Appeals for the District of Columbia Circuit 
Appeal No. 17,233.) sa sie utes eh ee 


Excerpts from Transcript of Proceedings, May 13, 1963 
Wimesses: 


C. Robert Boucher 
Direct . 
Cross . ‘ 
Redirect - 
Recross ~ 


Hugh V. Girtinger -- May 15, 1963 
Cross 


Charles L. Norris, Jr. -- May 16, 1963 
Cross 
Redirect 
Recross 


Fernando Treat Norcross 
Direct 


Argument by Mr. Friedlander -- May 17, 1963 
Report and Award of Jurors, Filed May 20, 1963 
Objection and Exception to Appraisement, Filed June 10, 1963 
Order Overruling Objections and Exceptions to the Appraisement 
or Award of the Jury as to Lots 821, 822 and 820 in Square 6 
and Ratifying and Confirming Such Award, Filed June 20, 1963 


Notice of Appeal, Filed June 20, 1963 


Order Ratifying and Confirming Verdict of Jury, Filed June 24, 1963 


JOINT APPENDIX 
[Filed May 23, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA 
a municipal corporation, 


Plaintiff * | 
v. : District Court No. 10-62 


All of Lot 802 in Square 6, con- 7 (Condemnation for the 
taining 829.28 sq.ft. acquisition of land for 

All of Lot 805 in Square 6, con- ; municipal purposes in 
taining 834.25 sq.ft. Squares 6 and 17, vicinity 
All of Lot 8 in Square 6, con- : of 26th Street and Virginia 
taining 4516.86 sq. ft. Avenue, N.W., in the | 
All of Lot 26 in Square 6, con- : District of Columbia.) 
taining 756.0 sq.ft. 
Part of Lot 826 in Square 17, 
containing 522.73 sq.ft. 

Part of Lot 827 in Square 17, 
containing 3,777.94 sq.ft. 

Part of Lot 26 in Square 17, 
containing 398.28 sq.ft. 

All of Lot 25 in Square 17, 
containing 2149.75 sq.ft. 

All of Lot 19 in Square 17, 
containing 1500.0 sq.ft. 

All of Lot 20 in Square 17, 
containing 1181.25 sq.ft. 

All of Lot 21 in Square 17, 
containing 1181.25 sq.ft. 

All of Lot 5 in Square 17, 
‘containing 6690.62 sq.ft. 

All of Lot 800 in Square 17, 
containing 1358.0 sq.ft. 

All of Lot 801 in Square 17, 
containing 1358.0 sq.ft. 

All of Lot 802 in Square 17, 
containing 1341.51 sq.ft. 

All of Lot 805 in Square 17, 
containing 776.62 sq.ft. 

All of Lot 806 in Square 17, 
containing 776.62 sq.ft. 

All of Lot 809 in Square 17, 
containing 872.0 sq.ft. 

Part of Lot 810 in Square 17, 
containing 58.0 sq.ft. 

Part of Lot 27 in Square 17, 
containing 1.55 sq.ft. 

All in the District of Columbia 


ANNA C. MAHONEY, et al 
and 


1. This is an action of a civil nature brought by the District of 


Columbia for the taking of properties under the power of eminent domain, 
and for the ascertainment and award of just compensation to the owners 
and parties in interest. 

2. The authority for the taking is contained in Sections 16-601 to 
16-615, inclusive, D. C. Code, 1961 ed. 

3. The use for which the property is to be taken is for municipal 
purposes, in the northwest section of the District of Columbia. 

4. The interest in the properties to be acquired is an estate in 
fee simple absolute. 

5. The property in and to which the aforegoing interest and estate 
is to be taken is described in "Exhibit A", attached hereto and made a 
part hereof. 

6. The persons known to the plaintiff to have or claim an interest 
in the properties are set forth in "Exhibit B", attached hereto and made 
a part hereof. 

1. The location of said properties is shown in plat marked 
"Exhibit C’, which is attached hereto and made a part hereof. 

8. The District of Columbia may have or claim an interest in the 
properties by reason of taxes and assessments due and exigible. 

9. In addition to the persons named, there are or may be others 
who have or may claim some interest in the properties to be taken, 
whose names and addresses are unknown to the plaintiff, and such persons 
are made parties to the action under the designation Unknown Owners". 

WHEREFORE, plaintiff demands: 

1. That an order of publication issue against all unknown owners 
of the properties involved in this proceeding. 
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2. Judgment that the properties be condemned, and that just 
compensation for the taking be ascertained and awarded, and for such 


other relief as may be lawful and proper. 


/s/ Chester H. Gray 
Corporation Counsel, D. G. 


| 
/s/ John A. Earnest 
Assistant Corporation Counsel, D. C. 


/s/ Robert D. Wise 
Assistant Corporation Counsel, D. C. 
| 
Attorneys for Plaintiff 
District Building 
Washington 4, D. C. 


Trial by jury of the issue of just compensation is demanded by 
plaintiff. | 


[Filed May 23, 1962] 


| 
EXHIBIT "A" 
SHEET NO. 1 


CONDEMNATION FOR THE ACQUISITION OF LAND FOR MUNICIPAL 
PURPOSES IN SQUARES 6 AND 17 (VICINITY OF 26TH STREET AND 
VIRGINIA AVENUE, N. W.) IN THE DISTRICT OF COLUMBIA 


Description of Land 
All of a tract of land numbered as Lot 802 in Square 6, of the assessment 
and taxation records of the District of Columbia, containing 829.28 
square feet. | 
All of a tract of land numbered as Lot 805 in Square 6, of the assessment 
and taxation records of the District of Columbia, containing 834.25 
square feet. 
All of a tract of land numbered as Lot 8 in Square 6, containing 4516.86 
square feet. | 
All of a tract of land numbered as Lot 26 in Square 6, containing 756.0 


square feet. 


EXHIBIT "A" 
SHEET NO. 2 


Part of a tract of land known for the purposes of assessment and taxa- 
tion as Lot 826 in Square 17, described as follows: 

Beginning for the same at a point in the north line of H Street, N. W., 
said point being due West 79.83 feet from the intersection of the west 
line of 25th Street with the said north line of H Street; and running 
thence along the said line of H Street due West 29.17 feet; thence due 
North 35.84 feet; thence South 39°08'30" East 46.21 feet to the point of 
beginning, containing 522.73 square feet: all as shown on plat of compu- 
tation recorded in the Office of the Surveyor of the District of Columbia 
in Survey Book 174, Page 280. 

Part of a tract of land known for the purposes of assessment and taxa- 
tion as Lot 827 in Square 17, described as follows: 

Beginning for the same at a point in the north line of H Street, N. W., said 
point being due West 109.0 feet from the intersection of the west line of 


25th Street with the said north line of H Street; and running thence along 


the said line of H Street due West 54.50 feet to the east line of a public 
alley (15 feet wide); thence along the east line of said public alley due 
North 102.80 feet; thence South 39°08'30" East 86.34 feet; thence due 
South 35.84 feet to the point of beginning, containing 3,777.94 square 

feet: all as shown on plat of computation recorded in the Office of the 
Surveyor of the District of Columbia in Survey Book 174, Page 280. 

Part of Lot 26 in Square 17, of Subdivision by John D. Gallagher, recorded 
in the Office of the Surveyor of the District of Columbia in Book 34, Page 
123, described as follows: 

Beginning for the same at the southeast corner of Lot 26 in Square 17, 
and running thence along the south line of said lot due West 21.50 feet 

to the west line of said lot; thence along said line due North 29.96 feet 

to the south line of a public alley (30 feet wide); thence along said line 
due East 1.80 feet; thence South 38°17'00" East 31.80 feet to the west 
line of a public alley (15 feet wide); thence along said line due South 5.0 
feet to the point of beginning, containing 398.28 square feet: all as shown 


| 
EXHIBIT "A" 
SHEET NO. 3 


on plat of computation recorded in the Office of the Surveyor of the 
District of Columbia in Survey Book 174, Page 280. | 

All of a tract of land numbered as Lot 25 in Square 17, containing 
2149.75 square feet. | 

All of a tract of land numbered as Lot 19 in Square 17, containing 
1500.0 square feet. | 

All of a tract of land numbered as Lot 20 in Square 17, containing 
1181.25 square feet. 

All of a tract of land numbered as Lot 21 in Square 17, eoilktling 
1181.25 square feet. | 

All of a tract of land numbered as Lot 5 in Square 17, containing 
6690.62 square feet. 

All of a tract of land numbered as Lot 800 in Square 17, of the assess- 
ment and taxation records of the District of Columbia, containing 
1358.0 square feet. 

All of a tract of land numbered as Lot 801 in Square 17, of tne assess- 
ment and taxation records of the District of Columbia, containing 
1358.0 square feet. | 


All of a tract of land numbered as Lot 802 in Square 17, of the assess- 


ment and taxation records of the District of Columbia, containing 
1341.51 square feet. | 


All of a tract of land numbered as Lot 805 in Square 17, of the assess- 
ment and taxation records of the District of Columbia, containing 776.62 
square feet. | 

All of a tract of land numbered as Lot 806 in Square 17, of the assess- 
ment and taxation records of the District of Columbia, containing 776.62 
square feet. | 

All of a tract of land numbered as Lot 809 in Square 17, of the assess- 
ment and taxation records of the District of Columbia, containing 872.0 
square feet. 


Part of a tract of land known for the purposes of mPenenE NT and 


EXHIBIT "A" 
SHEET NO. 4 


taxation as Lot 810 in Square 17, described as follows: 

Description of Land 
Beginning for the same at the endof the two following courses and 
distances from the intersection of the east line of 26th Street, N. W., with 
the south line of I Street, N. W." (1) running along the said south line 
of I Street due East 54.50 feet; (2) due South 62.75 feet to the beginning 
point of the area hereby described; and running thence South 37°42'30" 
East 15.48 feet; thence due West 9.47 feet; thence due North 12.25 feet 
to the point of beginning, containing 58.0 square feet: all as shown on 
plat of computation recorded in the Office of the Surveyor of the District 
of Columbia in Survey Book 174, Page 280. 
Part of Lot 27 in Square 17, described as follows: 
Beginning for the same at the southwest corner of Lot 27 in Square 17, 
and running thence along the west line of said Lot 27 due North 2.0 
feet; thence South 37°42'30" East 2.53 feet to the south line of said Lot 
27; thence along the said south line due West 1.55 feet to the point of 
beginning, containing 1.55 square feet: all as shown on plat of compu- 
tation recorded in the Office of the Surveyor of the District of Columbia 
in Survey Book 174, Page 280. 


[Filed May 23, 1962] 
EXHIBIT "B" 
SHEET NO, 1 


CONDEMNATION FOR THE ACQUISITION OF LAND FOR MUNICIPAL 
PURPOSES IN SQUARES 6 AND 17 (VICINITY OF 26TH STREET AND 
VIRGINIA AVENUE, N. W.) IN THE DISTRICT OF COLUMBIA. 


Property Owners 


Names and Addresses 


Anna C. Mahoney 

Aileen C. Mahoney 

936 - 23rd Street, N. W., 
Washington 7, D. C. 


EXHIBIT "B" 
SHEET NO. 2 


Names and Addresses 


Eugene E. Myers (Colonel) 
War College, Air University 
Maxwell Air Force Base 
Montgomery, Alabama 


Mary D. Meehan 
4550 Connecticut Aveme, N. W. 
Washington 8, D. C. | 


Charles L. Norris, Attorney 
2023 Eye Street, N. W., 
Washington6, D.C. | 


Mary Connor 
4730 Brandywine Street, N. W. 
Washington 16, D. C. | 


Kathleen Ccnncr | 
3690 - 38th Street, N. W. 
Washington 16, D.C. | 


M. Francis Connor, 
7017 West Greenvale Parkway 
Chevy Chase, Maryland 


Delores Benevento | 
4730 Brandywine Street, N. W. 
Washington 16, D. C. 


Marguerite Bogan l 

5147 Macomb Street, N. W. 
Washington 16, D.C. | 
Josephine Boyle | 

7017 West Greenvale Parkway 
Chevy Chase, Maryland 


Francis S. and Elizabeth M. Key 

Robert J. and Mary Catherine 
Coffey 

John Lewis Smith, Jr. 

Madeline C. Smith | 

c/o J. Hampton Sheer Jr. 
Attorney 

Wilkes & Artis | 

Tower Building 

Washington 5, D. C. 


EXHIBIT ""B" 
SHEET NO. 3 


Names and Addresses 


The American Oil Company 
c/o L. Rodney Compton 
Real Estate Representative 
American Building 
Baltimore 2, Maryland 
Herman Weisblatt 

4324 - 18th Street, N. W. 
Washington 11, D. C. 


Leo Weisblatt 
5601 - 13th Street, N. W. 
Washington 11, D. C. 


Louis Weisblatt 
1967 Rosemary Hills Drive 
Silver Spring, Maryland 


Ida W. Rod 
6016 Nebraska Avenue, N. W. 
Washington 15, D. C. 


Patrick J., Jr., and 
Mary Jane W. Ogden 

2536 Eye Street, N. W. 

Washington 7, D. C. 


Robert P. Warlick 
Route 24 
Chester, New Jersey 


Lawrence W. Freude 
2528 Eye Street, N. W. 
Washington 7, D. C. 


[Filed May 23, 1962] 
DECLARATION OF TAKING 
WALTER N. TOBRINER, FREDERICK J. CLARKE and JOHN B. 
DUNCAN, Commissioners of the District of Columbia, do hereby de- 
clare that: 
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1. (a) The properties described in "Exhibit A", attached to the 
complaint and made a part thereof are hereby taken for the use of and 
in the name of the District of Columbia, under the authority ¢ Sections 
16-601 to 16-615, inclusive, D. C. Code, 1961 ed. | 

(b) The public use for which such properties are taken is for 
municipal purposes, in the northwest section of the District of Columbia. 

2. A description of said properties, sufficient for the identification 
thereof, is set forth in "Exhibit A" attached to and made a part of the 
complaint and by reference incorporated herein. | 
3. The estate hereby taken for said public use, as aforesaid, is 
an estate in fee simple absolute in and to said properties. | 

4. Plat showing the said properties is attached to the complaint 
as "Exhibit C'"' and is made a part hereof by reference. 

5. The sum of money estimated to be just compensation for said 
properties, including improvements thereon, if any, all the appurtenances 
thereto, and all interests therein, is set forth in "Exhibit 1", annexed 
hereto and made a part hereof. Said sum is herewith deposited in the 
Registry of this Court to the use of the persons entitled thereto. 

IN WITNESS WHEREOF, We have hereunto set our hands this 22 
day of May, 1962, in the City of Washington, District of Columbia. 

/s/ Walter N. Tobriner | 
/s/ Frederick J. Clarke 
/s/ John B. Duncan | 


Commissioners of the District of 
Columbia | 

District Building 

Washington 4, D. C. 


[Filed June 1, 1962] 


MOTION TO VACATE DECLARATION OF TAKING 
DATED MAY 23, 1962, AS TO LOT 802, IN SQUARE 6, EX- 
CEPTING FRONT PORTION THEREOF 


Come now Detlev Preissler, Audrey Preissler, and Bettie M. 
Scholl, and move this Honorable Court to vacate the declaration of taking 
dated May 23, 1962, as to the following portions of that lot which formerly 
was numbered: Lot 802, in Square 6, more specifically described as 
follows: 

Parts of Lots 19 and 20 in W. W. Corcorans subdivision 

in Square 6 as per plat recorded in Liber 11, folio 193 of 

the Records of'the Office of the Surveyor of the District of 

Columbia described in accordance with a plat of survey re- 

corded in Survey Book 174, page 280 of the aforesaid Sur- 

veyor's Office Records. BEGINNING at the end of the three 
following cour ses and distances (1) Beginning at the inter- 
section of South line of Eye Street with center line of the 

party wall between premises 2616 and 2618 Eye Street, 

N. W. and running South along said center line 27 feet to the 

South face of the South wall of premises 2616 and 2618 Eye 

Street, N. W. - thence (2) East along said South faces 1.52 

feet (3) South 25.50 feet to the point of beginning of the 

parcel of land herein conveyed, thence South 8.90 feet to the 

Southerly line of said lots 20 and 19, thence Northwesterly 

along said Southerly line 15.40 feet to intersect a South 

prolongation of the center line of the party wall between 
premises 2618 and 2620 Eye Street, N. W., thence North 

along said prolongation 4.35 feet; thence East 14.72 feet to 

beginning. 

Parts of Lot 19 and 20 in W. W. Corcoran's subdivision in 

Square 6 as per plat recorded in Liber 11 folio 193 of the 

Records of the Office of the Surveyor of the District of 

Columbia, described in accordance with a plat of survey 
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recorded in Survey Book 174 page 280 of the aforesaid | 
Surveyor's Office Records, as follows: Beginning for the 
same at the intersection of the South line of Eye Street | 
with the center line of the party wall between premises | 
2616 and 2618 Eye Street, N. W. and running thence South 
along said center line 27 feet to the South face of the South 
wall of premises 2616 and 2618 Eye Street, N. W. and thence 
East along said South face 1.52 feet, thence South 25.50 | 
feet, thence West 14.72 feet to intersect a south prolongation 
of the center line of the party wall between premises 2618 
and 2620 Eye Street, N. W., thence North along said prolonga- 
tion and said center line of said party wall 52.50 feet to the 
South line of Eye Street, thence East along said South a 
13.20 feet to the beginning. | 
for the reason that the lots and portions of former Lot 802 are not 


property to be taken for municipal purposes. 


FRIEDLANDER & FRIEDLANDER 
By: /s/ Mark P. Friedlander 


FRIEDLANDER & FRIEDLANDER 
Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W 
Washington 5, D. C. 


Attorneys for Detlev Preissler, 
Audrey Preissler, and Bettie 
Scholl. 


[Certificate of Service] 
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[Filed June 14, 1962] 
SUPPLEMENTARY NOTICE 


TO: 


Detlev Preissler Lot 802, Square 6 
915 - 26th Street, N. W. 
Washington, D. C. 


Audrey Preissler 
915 - 26th Street, N. W. 
Washington, D. C. 


Bettie M. Scholl 
2821 - 28th Street, N. W. 
Washington, D. C. 


You are hereby notified that a Complaint in Condemnation, a 
Declaration of Taking and moneys representing estimated just compensa- 
tion for the properties have heretofore been filed and deposited in the 
office of the clerk of the above-named court, in an action to condemn an 
estate in fee simple absolute in the properties described in "Exhibit A", 
attached hereto and made a part hereof, for land for municipal purposes 
in the northwest section of the District of Columbia. 

The authority for the taking is contained in Sections 16-601 to 
16-615 inclusive, D. C. Code, 1961 ed. 

You are further notified that if you have any objection or defense 
to the taking of your property, you are required to serve upon plaintiff's 
attorneys, at the address herein designated, within twenty days after 
personal service of this notice upon you, exclusive of the day of service, 
an Answer identifying the property in which you claim to have an inter- 
est, stating the nature and extent of the interest claimed and stating all 
your objections and defenses to the taking of your property. A failure 
so to serve an Answer shall constitute a consent to the taking and to the 
authority of the Court to proceed to hear the action and to fix the just 
compensation and shall constitute a waiver of all defenses and objections 
not so presented. 

You are further notified that if you have no objection or defense 
to the taking, you may serve upon plaintiff's attorneys a Notice of Ap- 
pearance, designating the property in which you claim to be interested, 
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and thereafter you will receive notice of all proceedings affecting the 


said property. Unless such Notice of Appearance is filed with plaintiff's 


attorneys you will receive no notification of future proceedings. 
You are further notified that at the trial of the issue of just com- 


pensation, whether or not you have Answered or served a Notice of 
Appearance, you may present evidence as to the amount of the compensa- 
tion to be paid for the property in which you have any intere , and you 
may share in the distribution of the award of just compensation. 


/s/ Chester H. Gray | 
Corporation Counsel, D. C. 


/s/ John A. Earnest | 
Assistant Corporation Counsel, 
D. C. | 


/s/ Robert D. Wise | 
Assistant Corporation Counsel, 
. C. 


Attorneys for Plaintiff 
District Building | 
Washington 4, D. ¢. 


[Filed June 22, 1962] 
SUPPLEMENTARY NOTICE 
TO: 


Bettie M. Scholl Lot 820, Square 6 
2821 - 28th Street, N. W. 
Washington, D. C. 


Jean F. J. Pergola Lot 821, Square 6 
2821 - 28th Street, N. W. 
Washington, D. C. 


Charles L. Norris, Jr. & 

John J. McCarthy, Trustees 

For Anna C. & Aileen C. Mahoney 
723 - 20th Street, N. W. 
Washington, D. C. 


Detlev Preissler Lot 822, Square 6 
915 - 26th Street, N. W. 
Washington, D. C. 
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Audrey Preissler Lot 822, Square 6 
915 - 26th Street, N. W. 


Washington, D. C. 

You are hereby notified that a Complaint in Condemnation, a 
Declaration of Taking and moneys representing estimated just compensa- 
tion for the properties have heretofore been filed and deposited in the 
office of the clerk of the above-named court, in an action to condemn an 
estate in fee simple absolute in the properties described in "Exhibit A”, 
attached hereto and made a part hereof, for land for municipal purposes 
in the northwest section of the District of Columbia. 

The authority for the taking is contained in Sections 16-601 to 
16-615 inclusive, D. C. Code, 1961 ed. 

You are further notified that if you have any objection or defense 
to the taking of your property, you are required to serve upon plaintiff's 
attorneys, at the address herein designated, within twenty days after 
personal service of this notice upon you, exclusive of the day of service, 
an Answer identifying the property in which you claim to have an inter- 
est, stating the nature and extent of the interest claimed and stating all 
your objections and defenses to the taking of your property. A failure so 
to serve an Answer shall constitute a consent to the taking and to the 
authority of the Court to proceed to hear the action and to fix the just 
compensation and shall constitute a waiver of all defenses and objections 
not so presented. 

You are further notified that if you have no objection or defense 
to the taking, you may serve upon plaintiff's attorneys a Notice of Ap- 
pearance, designating the property in which you claim to be interested, 
and thereafter you will receive notice of all proceedings affecting the said 
property. Unless such Notice of Appearance is filed with plaintiff's 


attorneys you will receive no notification of future proceedings. 
You are further notified that at the trial of the issue of just 


compensation, whether or not you have Answered or served a Notice of 
Appearance, you may present evidence as to the amount of the compensa- 
tion to be paid for the property in which you have any interest, and you 
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may share in the distribution of the award of just compensation. 
| 


/s/ Chester H. Gray | 
Corporation Counsel, D. C. 


/s/ John A. Earnest | 
Assistant Corporation Counsel, 
D.C. | 


/s/ Robert D. Wise | 
Assistant Corporation Counsel, 
D. C. | 


Attorneys for Plaintiff 
District Building 
Washington 4, D. C. 


[Filed June 22, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA, 
a municipal corporation, 


Plaintiff, 
vs. 


All of Lot 802 in Square 6, 
containing 829.28 square feet, 


ANNA C. MAHONEY, ET AL, 
and 
OTHER UNKNOWN OWNERS, 


Defendants, 


OSCAR B. HUNTER, JR., 
ANNE B. HUNTER, 
915 - 19th Street, N. W., 
Washington, D. C., 


Applicants for Intervention. 
MOTION FOR LEAVE TO INTERVENE | 
Come now Oscar B. Hunter, Jr., and Anne B. Hunter, his wife, by 
their counsel and move the Court under Rules 71A and 24 of the Federal 
Rules of Civil Procedure for an order granting them leave to intervene 
as defendants in this action and to assert defenses, present oral argument, 


District Court No. 10-62 


a ad 
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etc., in opposition to the motion to vacate declaration of taking as to 
Lot 802, Square 6. Movants are persons interested in this action and 
particularly in said motion to vacate the declaration of taking for the 
reason that the plaintiff, the District of Columbia, has entered into a 
contract to convey to movants the remnant of said Lot 802 in Square 6 
not needed for the highway. Said remnant is the land referred to in the 
motion of the Preisslers and Sholl and movants would be bound by a de- 
cision in the matter and would be adversely affected by a disposition 
of the property in accordance with said motion. A copy of proposed 
answers and memorandum of points and authorities in opposition to the 
motion to vacate is attached. 

WILKES & ARTIS 

By /s/ Louis H. Mann 

/s/ J. Hampton Baumgartner, Jr. 


500 Tower Building 
Washington 5, D. C. 

NAtional 8-0080 

Attorneys for Oscar B. Hunter, 
Jr., and Anne B. Hunter, 
Intervenors 


[Certificate of Service] 
[Notice] 


[Filed June 22, 1962] 
INTERVENORS' ANSWER 
Come now Oscar B. Hunter, Jr., and Anne B. Hunter, his wife, by 
their counsel and state that they entered into a contract with the plain- 
tiff, the District of Columbia, to acquire by exchange that remnant of Lot 
802 in Square 6 which the plaintiff has condemned in excess of the portion 
actually needed for the proposed highway. 
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These defendants submit their interests as aforesaid to the juris- 
diction of the Court. : 
WILKES & ARTIS 

By /s/ Louis H. Mann 


/s/ J. Hampton Baumgartner, 
Jr. 

500 Tower Building 
Washington 5, D. C. 
NAtional 8-0080 
Attorneys for Intervenors 


(Filed June 22, 1962] 
EXHIBIT "A" 
SHEET NO. 1 
AGREEMENT | 
THIS AGREEMENT made and entered into this 27th day of June, 
1961, by and between the District of Columbia, a municipal corporation, 
acting by and through its Board of Commissioners, party of the first 
part, and Oscar B. Hunter, Jr., and Anne B. Hunter, his wife, parties of 
the second part: | 
WITNESSETH: 
WHEREAS, the parties of the second part are the owners of Lots 
40, 41 and 37 in Square 6 in the District of Columbia as well as other 
portions of said Square 6 which are shown in blue on the plat attached 
hereto and incorporated herein; and | 
WHEREAS, the part of the first part contemplates the acquisition 
of part of Square 6, said part being shown in yellow on the attached plat, 
by purchase or eminent domain for a highway to be known as the Potomac 


River Freeway; and | 
WHEREAS, the acquisition of parts of Lots 802, 801, 800, 8, 23, 24, 
25 and 26 will result in the remainders of said lots being landlocked and 


unsuitable for improvement, said remainders being shown in red on the 
attached plat; and 
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WHEREAS, the party of the first part will therefore acquire said 
remainders in addition to the land required for the highway; and 

WHEREAS, the parties of the second part have offered to exchange 
Lots 40 and 41 and that part of Lot 37 needed for the highway for the re- 
mainders of Lots 802, 801, 800, 8, 23, 24, 25 and 26 and in connection 
therewith will forego any claim for damages to their land shown in blue 
on the attached plat resulting from the acquisition of land for the highway, 
and 

WHEREAS, the party of the first part is willing to accept the said 
offer provided the exchange will be to its best interests; and 

WHEREAS, a determination of best interest of the party of the first 
part cannot be made until the appraisals of all the land to be acquired in 
Square 6 for the highway have been completed. 

NOW, THEREFORE, the parties hereto, in consideration of the 
premises and the covenants herein set forth, hereby agree as follows: 

1. The parties of the second part agree to convey to the party of 
the first part Lots 40, 41 and that part of Lot 37 needed for the highway, 
shown in yellow on the attached plat, in fee simple with special warranty. 
The deed of conveyance will be deposited within ten (10) days of the date 
of this agreement with a title company to be named by the party of the 
first part, to be held by said title company for delivery to the party of 
the first part until such time as the party of the first part mades the 
determination provided for in paragraph 4 hereof. 

2. The parties of the second part agree not to claim any damages 
to their land shown in blue on the attached plat resulting from the acquisi- 
tion of land in Square 6 by the party of the first part for the highway. 

3. The party of the first part agrees to convey to the parties of 
the second part the portions of Lots 802, 801, 800, 8, 23, 24, 25 and 26 
not needed for the highway, which portions are shown in red on the attached 


plat within a reasonable time after the completion of the acquisition of 


said lots. 
4. The parties hereto mutually agree that the conveyance by the 
party of the first part provided for in paragraph 3 hereof is subject to 


19 


the determination by the Board of Commissioners, District of ‘Columbia, 
that the exchange will be in the best interest of the District of Columbia, 
which determination shall be made within a reasonable time after the 

appraisals of the land to be acquired have been completed. | 

IN WITNESS WHEREOF, the parties hereto have executed this con- 
tract under their several seals the day and year first above written. 

The Commissioners of the District of Columbia, appointed under 
the Act of Congress entitled "An Act Providing a Permanent Form of 
Government for the District of Columbia" approved June 11, 1878, having 
first considered and approved the foregoing agreement, sitting asa 
Board, have directed the execution thereof in the name of the: District of 
Columbia, by their Secretary, who has hereunto set his hand and affixed 
the seal of the District of Columbia hereto under authority of the Act 
of Congress entitled "An Act to Relieve the Commissioners of the Dis- 
trict of Columbia of Certain Ministerial Duties", approved February 11, 
1932. | 
(Seal of D. C.) | 


Witness: DISTRICT OF COLUMBIA 
/s/ Lettie L. Leezear (a municipal corporation) 


By /s/ G. M. Thornett 
Secretary to Board of Commissioners 


/s/ Norman M. Glasgow /s/ Oscar B. Hunter, Jr. (SEAL) 
/s/ George R. Littlehill /s/ Anne B. Hunter (SEAL) 
Approved as to form: | 


/s/ C. Francis Murphy 
Assistant Corporation Counsel, D. C. 


[Filed June 25, 1962] 
ORDER GRANTING LEAVE TO INTERVENE | 
This cause has come on for hearing on the motion for leave to 
intervene filed herein by Oscar B. Hunter, Jr., and Anne B. Hunter, his 
wife, and it appearing to the Court that Oscar B. Hunter, Jr., and Anne 


B. Hunter are persons interested in said action and particularly in the 
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motion to vacate the declaration of taking as to Lot 802 in Square 6 and 
that movants would be bound by a decision therein and would be adversely 
affected by a disposition of the property in accordance with the motion 

to vacate; and it further appearing to the Court that counsel for plain- 


tiff, the District of Columbia, and for defendants, the Preisslers and 
Scholl, have either consented, or interposed no objection as noted hereon, 
it is, by the Court, this 25th day of June, 1962, 

ORDERED that Oscar B. Hunter, Jr., and Anne B. Hunter, his wife, 
be and they are hereby granted leave to intervene as parties defendant in 
this cause and to that end they may file instanter their answers and their 
memorandum of points and authorities in opposition to the motion of 
Preissler, et al, to vacate the declaration of taking, and, it is further 

ORDERED that said intervenors are granted leave to present oral 
argument and file such other pleadings and otherwise participate in the 
proceedings as they may be advised. 

/s/ Burnita Shelton Matthews 
Judge 
Presented by: 


/s/ Louis H. Mann 
Attorney for Intervenors 


Seen and consented to: 


/s/ Robert D. Wise 
Assistant Corporation Counsel, D. C. 
Attorney for Plaintiff 


No objection, reserving the right to contend 
that Intervenors have no standing: 


/s/ Mark P. Friedlander, Sr. 
Attorney for Preissler, Preissler, and 
Scholl 
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June 25, 1962 | 


EXCERPTS FROM TRANSCRIPT OF PROCEELANGS 
[Defendants' Motion to Vacate Declaration of Taking] | 
MR. FRIEDLANDER: The Court pleases, this motion is a motion 


to vacate an order of taking which was entered on May 23d of this year. 
* * * * * | 
This motion is predicated on two grounds: First, neither the 
Preisslers nor Mrs. Scholl were named in the condemnation suit and 
the District alleged that the property was owned by Anna C. Mahoney 
and Aileen C. Mahoney as joint tenants and they were named in the suit 
although they had, on May 14, 1962, nine days before the taking, trans- 
ferred their property. | 
Now, the second ground of the motion is that the property sought 
to be taken, that is, the property owned by Bettie M. Scholl and by 
Mr. Preissler and his wife, was not needed for any municipal purpose, 
as will be shown by the record so far established and, if necessary, by 
further testimony. 
* * * * * 
THE COURT: Now, Mr. Friedlander, the gist of your argument 
seems to be that the Court ought to say how much land these people need 
for their roads. | 


| 
* * * * * 


THE COURT: The balance of that, and what they would be taking 
there, would have no frontage on I Street except this small contact with 
it, is that not right? | 

MR. FRIEDLANDER: That will be satisfactory to us. we are not 
concerned with our hardship problems, we think we can work that out 
satisfactorily. What we are concerned with is the District of Columbia, 
under this section, seeking to take land which we don't want them to 
take and not for a municipal purpose and not to better the view, but to 
turn it over as a driveway to a motel which they agreed to do in the be- 
ginning. | 


| 
* * * * * 


MR. WISE: * * * At the proper time, with the Court's permission, 
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I am going to put on two witnesses, two or three, to put on these 
proper maps prepared by the Highway Department, by the designer of 
the road, to show just how this was done. 

And then we find that Lot 802 was divided for tax numbers, a part 
of it was for a short time known as Lot 819. 

Then on May 14, 1962, the 128 square feet, through which the road- 
way would actually go or would be a part of the roadway, was sold by 
him to Bettie M. Scholl. And then on the same day, there was a convey--. 
ance of the lower part of original Lot 802 - which was then known for 
tax purposes as Lot 820, comprising 98 square feet — to Jean F. J. 
Pergola; and Mr. Preissler retained unto himself 603 square feet in 
what was then known for tax purposes as Lot 822. 

* * * * * 

And I believe there is no better time than this, if the Court please, 
may I put on the witnesses to identify the roadway and the maps? 

THE COURT: Yes. 

MR. WISE: So Your Honor will have an accurate picture of every- 
thing. 

* * * 
EDMOND G HENDERER 
called as a witness by the plaintiff, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. WISE: 


* * * * 


30 VOIR DIRE BY MR. FRIEDLANDER: 
* * * * * 
31 Q. Can you tell the Court if there was any reason for the right- 
of-way and control of access line to change its direction at this point ? 
A. Yes. 


* * * * * 


THE WITNESS: The roadway itself, it does not touch, no. It 
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would have no access to it, in any case. This is a unit of the interstate 
system and the Bureau of Public Roads does not allow direct access to the 
interstate system from adjoining property, so we could not provide access 


to this roadway from this lot, no matter how we did it. 
THE COURT: You have answered my question. 
BY MR. WISE: | 
Q. Now, Mr. Henderer, will you tell the Court, please, just what 
is contemplated and what will be done on completion of the highway to 
the line that will go across here and cutting across this little red tip of 
lot now known as Lot 821? A. We will erect a chain link fence along 
that line. | 
THE COURT: You say a fence? 
THE WITNESS: A chain link fence, to prevent people from enter- 
ing this high speed roadway, a safety matter. 


* * * 


BY MR. WISE: | 

Q. Calling your attention now, Mr. Henderer, to Lot 822, that 
remnant there, would there be any accessability to that lot from I 
Street? A. No, sir, none whatever. | 

Q. I Street would be where the chain link fence is going to be, 
wouldn't it? A. That is correct. | 

Q. Would there be any accessability at all to Lot 822 from any 
other lot? A. From any other lot? 

Q. Yes, sir. A. Yes, there will be from - 


Q. I mean without trespassing, any place without trespassing 


over someone's property? A. Not from a street. 

Q. All right. How about Lot 820? A. The same is true of 820. 

Q. No accessability without one trespassing over somebody's 
property? A. That is correct. | 

Q. Would they then be what was characterized by Her Honor a 
little while ago as land-locked properties? A. That is correct. 


* * * * *| 
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CROSS- EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Is there some reason why the grass plot is wider at this point 
(indicating) than here (indicating)? A. Yes. 

Q. What is the reason? 

* * * * * 

THE WITNESS: Yes, starting at the end of the retaining wall and 
running up through this area. The top of the slope then will run down 
this way. It is necessary to have a space beyond the slope line for vehicles 
to get in for maintenance, to cut the grass and that sort of thing. And in 
addition, the Bureau of Public Roads expects us to have a minimum of 
fifteen feet from the top of such a slope to the taking line, so this averages 
out across here at that fifteen feet, it may vary in spots. . 

* * * * 
JULIUS G. WHITE 
called as a witness by the plaintiff, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. WISE: 

Q. Mr. White, will you kindly state your full name * * * A. My 
name is Julius G. White. 

Q. And what is your profession, sir? A. Iam a highway designer 
for the D. C. Department of Highways and Traffic. 

* * * * 
CROSS- EXAMINATION 
BY MR. FRIEDLANDER: 

Q. When will this work be finished, do you think? A. I have no 

definite leads on that. From hearsay, I understand it will be 
within the next two or three years before we can start working on these 
roadways. 


* * * * * 


Q. So you have 24 feet from the edge of the slope to the edge of 
Lot 802, do you not? A. Yes, sir. 
Q. We had evidence here today that said they needed 15 feet; are 
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you familiar with that regulation requiring you to have 15 feet level 
ground from the edge of the slope? A. No. 
* * * 


LOGAN MANDERS 


called as a witness by the Intervenor, being first duly sworn, was 


examined and testified as follows: 
* * * 
CROSS- EXAMINATION 
BY MR. FRIEDLANDER: 
* * * * 
Q. You are familiar with that. Now, what portion of 801 — I mean 
what portion of 802 are you presently building on? A. We are 
presently not building on any part of 802 at all. There isa fence that 


confines the yard there. 

Q. You state to the Court now under oath that your building, the 
motel, does not occupy any part of Lot 802? A. We havea — | there is 
a beam that frames part of the structure that does encroach an the cor- 
ner above the ground. 

Q. And by what contract or lease do you use that portion of the 
lot, is it with the District of Columbia or the present owners? A. We 
have no agreement with the District of Columbia or the present owners. 

Q. And you plan, do you not, you have plans for the hotel already 
filed with the District of Columbia? A. That is correct. ! 

Q. Have they ever approved it? A. Thatiscorrect. | 

Q. Do your plans include any portions of Lot 801, 800 and 802, 
in your plans? A. Yes, for a ramp. : 

Q. The District of Columbia then have approved plans which show 
a ramp running through Lot 802? A. That is correct. | 
Q. And could you tell us where that ramp goes, from 802? A. 
It goes to the second floor of the building. | 

Q. And from what part of the public street? A. It doesn't come 
from the public street, sir. | 
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Q. Where does the ramp go after it leaves the building? A. The 
ramp discharges onto some of this area that is colored in blue here, 
in the upper left-hand corner. 


Q. That is also owned by your associates? A. That is correct, 


Q. Where does the road that leads from that blue colored portion, 
which is directly adjacent to 802, where does that road go after it goes 
on the blue part? A. There is a projected driveway that will discharge 
at that point into I Street. 

Q. I Street. So across the blue part next to 802, there will be a 
driveway available for use to reach I Street, is that right? A. There 
will be a driveway from the garage that will discharge into I Street from 
the second floor. 

Q. If for any reason you could not use the 802, your driveway 
would have to be on the blue part adjacent to 802, would it not? A. That 
is correct. 

Q. You will have no buildings on Lot 802? A. No, sir. 

Q. And there would be no reason why a person would be land- 

locked who had a right-of-way by necessity across the blue portion 
of the land next to Lot 802? 

MR. MANN: May it please the Court, I object to that question. 

A right-of-way of necessity is perhaps a term of art. 
THE COURT: The objection is sustained. 
BY MR. FRIEDLANDER: 

Q. Now, sir, are you familiar with your contract with the District 
of Columbia? A. Yes, sir. 

Q. Attached to that plat is the contract, is it not? A. Attached 
to this plat? 

Q. Yes, would you look at your contract; and is it a fact that that 
plat which you are now using was an exhibit to the contract that was 
made with the District of Columbia on the 27th day of June, 1961? 


* * * * * 
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DIRECT EXAMINATION 
BY MR. FRIEDLANDER: | 

Q. Mr. Manders, first of all, let's establish what is the plat which 
you have been using, wasn't that part and parcel of the contract you have 
referred to, in paragraph 3 of your contract on the second page? 

Do you see where it says, The party of the first part,” I think you 
will find that. A. Yes, I am reading it. Yes, this is the plat, I don't know 
that this is the same one, but it is basically the same type. | 

* * * * * 

Q. So you have delivered to a title company, a deed for Lot 40 and 
41, and a small portion of Lot 37, right? A. That is correct. 

Q. And in paragraph 3, it provided: * * * "not needed for the 
highway, which portions are shown in red on the attached plat within a 
reasonable time after the completion of the acquisition of said lots." 


| 
That was your agreement, was it not? A. Yes, sir. — 


Q. You didn't have to wait two or three years for the completion 


of the road, before you got this property from the District? | 
* * * * * 
REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. I would like to ask you, Mr. Manders, when you say they made 
no objection, did you ask them if you could use their property? A. We 
requested permission through their agent. 

Q. Mr. Norris? A. Yes. 

Q. Was the permission requested in writing or oral? A I frankly 
don't recall. I do know that it was verbally handled. ! 

Q. How did you get the reply to your verbal request? A. I am of 
the opinion that that also was just a verbal reply from Mr. Norris. 

Q. Mr. Manders, I don't want to interrupt you. Are you telling us 
under oath that you received verbal approval to your request ? A. No, 
sir, I didn't say that. | 

Q. Are you telling us that you have a memory of having talked to 
Mr. Norris, or anyone else for the Mahoneys, and they gave you 
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permission to use that land? A. No, sir. 

Q. Well, what are you saying? A. I said that there was a request 
made for use of the land, that is all. 

Q. Who made the request? A. Mr. Glascoe of our counsel's 
firm made the inquiries. 

Q. Now, you are telling us what Mr. Glascoe did? A. Yes, sir. 

Q. Are you also telling us that Mr. Glascoe told you that Mrs. 
Mahoney, or someone for her, told them it was all right to use her 
property? A. No, sir, Iam not. 

Q. What you are really telling us is that you had negotiations to 
buy her tract, did you not? 

* * * * * 

MR. MANN: I merely wish toinvite Your Honor's attention to one 
case in the Supreme Court of the United States which I believe is pretty 
conclusive upon the validity of the type of statute that we have here, and 
that is the case of Berman v. Parker, reported at 348 U.S. 26, 99 L. Ed. 
27. That was a case that involved the validity of the Redevelopment Act 
here in the District of Columbia. It went up from the District and was 
decided by the Supreme Court of the United States. 

The facts were that Mr. Berman had a piece of property in the re- 
development area. It was a relatively new commercial building and his 
contention was that the District had no right, or the Redevelopment 


Agency had no right to take his property away from him, because it was 


not a slum, it was not residential, no complaint was made about his 
property itself, and the property was not going to be retained in public 
ownership in any event, but was ultimately to be turned over to private 
ownership. 
* * * * * 

MR. FRIEDLANDER: * * * The condemnation order of taking 

was not predicated upon any facts such as this. Iam quite sure 
the Court, in a novel case of first impression, would not condemn before 
trial property where it is not for a public purpose, and all we are asking 
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the Court to do is to set aside that order of taking, set it down for trial 
as soon as possible on the issue of whether or not they are entitled to 


condemn the rear portion of Lot 802. 


* * * * * 


THE COURT: The motion will be denied. | 
* * * * * | 
MR. WISE: It would have to be substantial, if the Court please, 
I know as far as we are concerned. 
* * * * * 
Washington, D. C.. 
June 26,1962 
The above-entitled action came on for further hearing iin chambers, 
before the HONORABLE BURNITA SHELTON MATTHEWS, United States 
District Judge, at 1 o'clock p. m. | 


* * * * * | 
| 


THE COURT: This case is District Court case No. 10-62 and what 
I asked you to come in about was this: When I got to thinking about this 
case after the hearing yesterday, I was disturbed about one thing. Now, 
if I understand it, this one lot, 802, is held by several aterent people 
and it is not held by them as tenants in common, — 

MR. WISE: No. 

THE COURT: - but each has a specified portion of the lot. 

MR. WISE: That is right, Your Honor. | 

THE COURT: Now, it seems to me that since that is the case, that 
the government should do something to amend its declaration of taking 
because that would require these people, since only a single amount has 
been put in, to decide among themselves how much each would get and 
I don't think that they could be called upon to do that. I would think that 
the government would have to take this money that it proposes to pay 
and to indicate that so much is for each one that has an interest in that 
particular parcel. | 

MR. WISE: Your Honor, you are entirely right. * * *| You are 


entirely right, Your Honor, and that is exactly what we intend to do. 
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What we are going to/have to do with 802 is to have an appraisal made 
on the basis of these three new lots and then the money will have to be 
deposited into the registry, so much for each of these three lots. 

* * * * * 

I think perhaps I am going to have to draw that out, maybe on 
Court order, and then put it back in. Unquestionably, we are going to 
have to — I am not so sure, I have got to look into it. 

THE COURT: If you take out your money, you wouldn't have taken 
the property then, would you? 

MR. WISE: That is right, that is something that we have got to 
consider. Let it stay in there, perhaps, and then pro rate it, according 
to our appraisers, according to each lot. 

* * * * * 

MR. FRIEDLANDER: Just for the record and in response to what 
he said, first of all, yesterday and today Mr. Wise has mentioned the fact 
that he didn't know of the transfer of title. Now, always before, when you 
put a deed on record, you always go back and check what has happened; 
nobody, no title company, just arbitrarily puts something on the belief 
that ten days ago nothing happened. 

Now, these deeds were of record, the two of them, on the 14th of 
May. 

= * * * * 

THE COURT: What I plan on doing is giving you leave, by some 
appropriate order, of course, to amend your declaration of taking. 

MR. WISE: Yes, Your Honor. 

THE COURT: So as to indicate precisely the amount that you are 
going to allocate to each of these individual parts. 

* * * * Ld 

THE COURT: Well, this is all on the record; you can say, "upon 
oral motion” and then recite everything in the order. 

MR. FRIEDLANDER: So I will wait until I see it, to see what he 


is going to offer for each little piece. 
THE COURT: If you want to just say in there, "It appearing that 
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this Lot 802 was recently divided,” or something of that kind, or what- 
ever you want to state to indicate that you should have leave to amend, I 
think something ought to be in here. | 

MR. WISE: Then what I should file now, then, is an application 
for leave to amend. | 

THE COURT: Well, if you want to. | 

MR. WISE: Yes, I am going to, I want to. 

THE COURT: * * * I would just say bring your motion down and 
your proposed order, and give Mr. Friedlander a chance to object. 

MR. FRIEDLANDER: I do want to object to it, for the record, 
and we take the position that the condemnation statutes don't allow an 


action such as this; it would have to be virtually a new condemnation, as 


far as these lots are concerned. That is also a novel impression 


. 
| 
[Filed June 29, 1962] | 


ORDER PERMITTING THE PLAINTIFF TO AMEND ITS 
COMPLAINT AND DECLARATION OF TAKING AND TO 
SUBSTITUTE AN AMENDED PLAT OF SURVEY AS ITS 
EXHIBIT "C" AND AN AMENDED DESCRIPTION OF 


LAND AS ITS EXHIBIT "A". 
Upon oral motion of the plaintiff, District of Columbia, to permit 


it to amend its Complaint and Declaration of Taking and to substitute an 
amended plat of survey as its Exhibit "C" and an amended Description 
of land as its Exhibit "A", and it appearing to the satisfaction of the 
Court, after having heard the testimony of witnesses and examining the 
documentary evidence adduced and produced during the hearing of the 
Motion of the defendants Detlev Preissler, Audrey Preissler and Bettie 
M. Scholl to vacate the Declaration of Taking filed herein on May 23, 
1962 as to Lot 802 in Square 6, that said Lot 802 was divided on May 14, 
1962, just nine days prior to the filing of the Complaint and Declaration 
of Taking herein, such Lot having been divided by the Assessor, D.C. 


following sale of,it by’ the former owners to Detlev Preissler and Audrey 
| 
| 
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preissler, onthe sieht Ae Ae Teil sold,small end 
of such lot, to one Jean F. J. Pergola on such date, and that such division 
of Lot 802 has now resulted in newly numbered lots which are now known 
as Lots 821, 822 and 820, and it also appearing that the plaintiff, as a 
direct result of such transfers, will have to make a new survey of such 
newly created lots and will also have to have a re-appraisal made of 
such lots by its appraisers, it is, this 29th day of June, 1962. 

ORDERED that the plaintiff be permitted to amend its Complaint 
and Declaration of Taking filed herein and to substitute an amended plat 
of survey as its Exhibit "'C’’ and also an amended description of land, 
as its Exhibit "A" and it is 

FURTHER ORDERED that the Praecipe for the Clerk be amended, 
following the re-appraisal of such lots, to show the amounts then to be 
allocated to each of these newly-created lots as estimated just compensa- 
tion for the owners thereof, and it is 

FURTHER ORDERED that the plaintiff be given until July 31, 1962 


in which to make such amendments and to file with this Court, Findings 
of Fact, Conclusions/of Law and Order, consonant with the Ruling of this 
Court dated June 25, 1962. 


/s/ Burnita Shelton Matthews 
UNITED STATES DISTRICT JUDGE 


[Notice] 


[Filed July 10, 1962] 
ANSWER TO SUIT IN CONDEMNATION 

Bettie M. Scholl, Detlev Preissler and Audrey Preissler, for an 
answer to the suit in condemnation, deny that the property sought by the 
District of Columbia is sought for municipal purposes; and they further 
say that the property should not be condemned for the reason that it has 
been constructively and actually taken by Oscar B. Hunter et ux, in that 
the Plaintiff herein has granted to the said Hunters and others permits 
to build upon and under said ground, and the condemnation sought is for 
the purpose of making good the title to land which the Hunters have 
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already taken and trespassed on. | 
FRIEDLANDER & FRIEDLANDER 


By: /s/ Mark P. Friedlander 

Attorneys for Bettie M. Scholl, 
Detlev Preissler, and Audrey 
Preissler. 


FRIEDLANDER & FRIEDLANDER 
Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D. C 


[Certificate of Service] 


AMENDMENT TO THE DECLARATION OF TAKING | 
IN ACCORDANCE WITH THE ORDER OF THIS | 
COURT DATED JUNE 29, 1962 


In accordance with the Order of this Court in the Gare uitiod 
action dated June 29, 1962 the Declaration of Taking filed herein on May 
23, 1962, is amended as follows: | 

That part of the caption of the Declaration of Taking reading: 

"A)] of Lot 802 in Square 6, ‘containing 829.28 sq. ft.,” is oe 
deleted and in lieu thereof the following is inserted: 

"All of Lot 820 in Square 6, containing 97.52 sq. ft. 

All of Lot 822 in Square 6, containing 608.46 sq. ft. 
All of Lot 821 in Square 6, containing 128.30 sq. ft." | 
That part of the caption of the Declaration of Taking reading: 


"Anna C. Mahoney, et al, and Unknown Owners" is hereby deleted 
| 
| 


and in lieu thereof the following is inserted: 
"Bettie M. Scholl, et al, and Unknown Owners". 
The words "Exhibit A" appearing in the first line of paragraph 
number 1(a) of the Declaration of Taking are hereby deleted and in lieu 
thereof the words "Exhibit A (AMENDED)" are hereby inserted. 


34 


The words "Exhibit A" appearing in the second line of paragraph 
number 2 of the Declaration of Taking are hereby deleted and in lieu 
thereof the words "Exhibit A (AMENDED)" are inserted. 

The words "Exhibit C"’ appearing on the second line of paragraph 
number 4 of the Declaration of Taking are hereby deleted and in lieu 
thereof the words "Exhibit C as AMENDED" are inserted. 

The words "Exhibit 1" appearing in the fourth line of paragraph 
number 5 of the Declaration of Taking are hereby deleted and in lieu 
thereof the words "Exhibit 1 as AMENDED" are inserted. 

The figures appearing on the "PRAECIPE FOR THE CLERK", 
being plaintiff's "Exhibit 1" of the Declaration of Taking filed herein and 
which show the allocation of moneys to the several properties involved 
in this action are amended by striking the figure "6"' appearing under 
the Caption "Square" and the figures "802" appearing under the Caption 
“Lot” and the dollar sign and figures appearing under the Caption 


"Estimated Just Compensation" "$21,550.00" and inserting in lieu thereof 


the following: 
Estimated 
"Square Just Compensation 
$ 2,637.00 
15,038.00 
3,875.00" 
$21,550.00 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D. C. 


/s/ Robert D. Wise 
Assistant Corporation Counsel, D. C. 


Attorneys for Plaintiff 
District Building 
Washington 4, D. C. 
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[Filed July 25, 1962] 


AMENDMENT TO COMPLAINT AND ITS EXHIBITS "AY, 
"B" AND "C", IN ACCORDANCE WITH THE ORDER OF 
THIS COURT DATED JUNE 29, 1962 | 


In accordance with the Order of this Court in the above-entitled 
action dated June 29, 1962, the Complaint filed herein on May 23, 1962 
and its Exhibits A", 'B" and "C", attached thereto and made a part 
thereof, are hereby amended as follows: | 

That part of the caption of the Complaint reading: 

"All of Lot 802 in Square 6, containing 829.28 sq. ft.,” is hereby 
deléted andin lieu thereof the following is inserted: | 

"All of Lot 820 in Square 6, containing 97.52 sq. ft. 

All of Lot 822 in Square 6, containing 603.46 sq. ft. 
All of Lot 821 in Square 6, containing 128.30 sq. ft." 

That part of the caption of the Complaint reading: | 

"Anna C. Mahoney, et al, and Unknown Owners" is hereby deleted 
and in lieu thereof the following is inserted: 

"Bettie M. Scholl, et al, and Unknown Owners”. 

Paragraph number 5 of the Complaint is hereby amended by strik- 
ing the words "Exhibit A" appearing in the second line thereof and insert- 
ing in lieu thereof the words "Exhibit A (AMENDED)". 

Paragraph number 6 of the Complaint is hereby amended by strik- 


ing the words "Exhibit B" appearing in the second line thereof and insert- 
ing in lieu thereof the words "Exhibit B (AMENDED)". | 

Paragraph number 7 of the Complaint is hereby amended by striking 
the words "Exhibit C" appearing in the second line thereof and inserting 
in lieu thereof the words "Exhibit C, as AMENDED". | 


Exhibits "A", 'B" and "C" as amended are attached hereto and 


form a part hereof. | 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ John A. Earnest | 
Assistant Corporation Counsel, D. C. 


/s/ Robert D. Wise 
Assistant Corporation Counsel, D. C. 
Attorneys for Plaintiff 
District Building 
Washington 4, D. C 


36 
[Filed June 25, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DASTRICT OF COLUMBIA, 
a municipal corporation, 
Plaintiff 
v. . District Court No 
All of Lot 802 in Square 6, 


containing 829.28 square feet, 
etc., et al., 


ANNA C. MAHONEY, et al. 
and 
OTHER UNKNOWN OWNERS, 
Defendants 


OSCAR B. HUNTER, JR., 
ANNE B. HUNTER, 

915 - 19th Street, N. W. 
Washington, D. C., 


Intervenors 


ANSWER OF INTERVENORS OSCAR B. HUNTER, JR. AND 
ANNE B. HUNTER TO MOTION TO VACATE DECLARATION OF 
TAKING AS TO PART OF LOT 802 IN SQUARE 6 


Come now the intervenors, Oscar B. Hunter, Jr. and Anne B. 
Hunter by their attorneys and respectfully state to the Court that the 
motion to vacate declaration of taking as to part of Lot 802 in Square 6, 
filed herein by defendants Preissler and Scholl, raises issues of fact and 
these intervenors, treating said motion as a petition, file their answer 
thereto as follows: 

1. They deny that the taking of the portions of Lot 802, referred 


to in said motion, is not for municipal purposes. 


2. Further answering said motion, treated as a petition, these 
intervenors state that Lot 802 in Square 6 was a lot approximately 
fourteen feet in width and approximately 57 feet in depth, slightly ir- 
regular in shape and containing approximately 830 square feet. It was 
improved by a small single-family row house. Its only access to a 
public street or alley was its frontage on I Street, N. W. 

3. When the District planned the Potomac Freeway, for which 
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this taking was made, it was apprent that it would require for the pur- 


poses of the roadway a triangular area at the front of Lot 802, containing 
128 square feet or approximately fifteen per cent of the lct. ‘This tri- 
angle took the entire frontage of the lot on I Street and took probably 
twenty-five per cent of the house. This meant the complete destruction 
of the house. 
4. The Potomac Freeway is a part of the primary Interstate System 
of Federal Aid Highways constructed pursuant to Title 23, Chapter I of 
the United States Code. The road is what is known as a limited access 


highway, which means that abutting property owners may have access 

to the highway only at designated points. Lot 802 was not such a designated 
point of access. Upon completion of the highway, the portion of Lot 802 

not required for incorporation in the highway would be bounded on the 

north by the limited access highway. It would be bounded on the west 

and south by land owned by intervenors and on the east by similar 
remnants of land from Lots 801 and 802, which in turn would be bounded 

by the limited access highway and the land of intervenors. Thus the re- 
maining portions of Lots 802, 801 and 800 would be completely land- 


locked and unusable by anyone other than intervenors and, after the 
construction of the highway, they could not be reached except by tres- 
passing upon the land of intervenors or by viclating the law id gaining 
access from the limited access highway. 

5. Under date of June 27, 1961 the Commissioners of the District 
of Columbia entered into a contract by which they agreed to convey to 
intervenors certain excess remnants in Square 6, including the remnant 
of Lot 802, in exchange for which these intervenors conveyed to the 
District of Columbia all of Lots 40 and 41, and a portion of Lot 37, in 
Square 6, and intervenors agreed not to claim any damages: to their land 
in Square 6 resulting from the acquisition of land by the District of Colum- 
bia for highway purposes. A copy of that contract is attached as Exhibit 
A. The Commissioners have determined that it is in the best interest 
of the District of Columbia. 


38 


6. As a result'of, and in reliance upon, said contract intervenors 
proceeded with the erection of a motor hotel on the land which they own 
in Square 6. Said motor hotel is so designed and arranged as to require 
the use of the remnant of Lot 802 and the other remnants as well, in 
order for it to function. Said motor hotel is approximately sixty per cent 
complete and intervenors and their associates have invested a very sub- 
stantial sum of money therein. 

7%. As shown by the contract attached, the remnants of Lot 800 
and 801 are included in the lands to be conveyed by the District of 
Columbia to these intervenors. The District of Columbia entered into 
contracts of purchase of Lots 800 and 801 from the owners thereof and 
although the contracts covered the purchase of the entire lots, through 
mere inadvertence the deeds of conveyance were drawn only for the por- 
tions of Lots 800 and 801 which were to be embodied in the highway. 
Upon learning of this inadvertence, and with full knowledge of the facts, 
defendants Preissler purchased the remnant of Lot 800 and attempted to 
purchase the remnant of Lot 801 although they knew the owners had 
contracted to sell those remnants to the District of Columbia and had 
been paid the full purchase price therefor. Said acquisitions were for 
the purpose of impeding the completion and use of the motor hotel by 
these intervenors. In Civil Action No. 1258-62 in this Court, the District 
of Columbia is seeking to compel the conveyance to it of the remnants 
of Lots 800 and 801. 

8. Defendants Preissler and their close personal friends, Mr. and 
Mrs. Jean F. J. Pergola purchased Lot 802 on May 14, 1962 only nine 
days before the order of taking. They did so with full knowledge that the 
District planned to acquire this Lot either by purchase or condemnation 
and that the District is under contract to convey the excess remnant to 
these intervenors and that such remnant is necessary to the operation 
of the motor hotel under construction by these intervenors. Said ac- 


quisitions were likewise for the purpose of impeding the construction 
of the motor hotel by these intervenors. Defendant Detlev Preissler 
is an alien, being a citizen or national of Germany, who has not filed a 
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declaration of intention to become an American citizen. 


9. The conveyances by which defendants Preissler and Scholl ac- 
quired their interests in Lot 802 are as follows. The original owners, 
named Mahoney, conveyed to defendants Preissler all of Lot 802 except 
a small rectangle at the rear containing 98 square feet. The portion 
retained by the Mahoneys was completely landlocked with no means of 


ingress or egress, except across land of others. On the same day the 
| 
Mahoneys conveyed the retained portion, which became known as Lot 


820, to Bettie M. Scholl. Still on the same day, the Preisslers conveyed 
to Jean F. J. Pergola (who is the husband of Bettie M. Scholl} the portion 
of Lot 802 which will be incorporated into the roadway. This portion 
became known as Lot 821. This Lot 821 contained approximately twenty- 
five per cent of the house and all of the frontage of original Lot 802 on 
I Street. The deed contained the very unusual provision of permitting 
the grantee, said Jean F. J. Pergola, to trespass upon the portion of 
Lot 802 retained by the Preisslers, which portion became known as Lot 
822. These transfers had no valid purpose related to the use of the land. 
The result of this conveyancing was to break Lot 802 into three parts, 
one part, Lot 822, being owned by defendants Preissler, another, Lot 
820, by defendant Scholl (whose real name is Mrs. Bettie M. Pergola) 
and the third part, Lot 821, owned by Jean F. J. Pergola, the husband 
of Mrs. Scholl (Pergola). A plat showing Lot 802 as subdivided into Lots 
820, 821 and 822 is attached as Exhibit B. | 
WHEREFORE, having fully answered, these intervenors pray that 

the motion (petition) of defendants Preissler and Scholl to vacate the 
declaration of taking as to Lot 802 in Square 6 be denied. | 

WILKES & ARTIS | 

By /s/ Louis H. Mann 


/s/ J. Hampton Baumgartner, Jr. 
500 Tower Bldg., 1405 K St., N. W. 
Washington 5, D. C., NA 8- 0080 
Attorneys for Intervenors 


DISTRICT OF COLUMBIA, ss:- 

Logan J. Manders, being first duly sworn, On oath says that he is 
the agent of intervenors, Oscar B. Hunter, Jr. and Anne B. Hunter, and 
makes this affidavit in their behalf; that he has read the foregoing 
answer and knows the contents thereof and that he verily believes the 
facts therein stated to be true. 

/s/ Logan J. Manders 
[Jurat dated June 22, 1962] 


[Filed July 31, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA 
a municipal corporation, 


Plaintiff 
v. : District Court No. 10-62 


All of Lot 820 in Square 6, 2 (Condemnation for the ac- 
containing 97.52 sq. ft., 7 quisition of land for 

All of Lot 822 in Square 6, : municipal purposes in 
containing 603.46 sq. ft., 7 Squares 6 and 17, vicinity 
All of Lot 821 in Square 6, : of 26th St., and Virginia 
containing 128.30 sq. ft., etc., ‘ Avenue, N. W., in the 

et al, . District of Columbia) 


BETTIE M. SCHOLL, et al., 


and 
UNKNOWN OWNERS, 


Defendants, 


OSCAR B. HUNTER, Jr., 
ANNE B. HUNTER, 


Intervenors” : 
MOTION TO VACATE AMENDED ORDER OF TAKING 
Come now Bettie M. Scholl and Detlev Preissler and Audrey 
Preissler and move this Honorable Court to vacate the Amended Order 
of Taking for the following reasons: 
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1. That the Declaration of Taking fails to state the particular 
municipal use for which the property is to be used. | 

2. That this is excess land being taken without reason or right. 

3. That such taking is in aid of private enterprise and not neces- 
sary to protect public improvements. 


4. That the exchange allegedly made occurred prior to the com- 


pletion of the public improvements. 
5. That no notice of the transfer was ever given, in accordance 
with the statute. 
FRIEDLANDER & FRIEDLANDER 
By /s/ Mark P. Friedlander 


FRIEDLANDER & FRIEDLANDER 
Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 

1210 Shoreham Building 

Washington 5, D. C. 


[Filed August 8, 1962] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
Findings of Fact | 
1. This cause came on for hearing upon the Motion of Detlev 
Preissler, Audrey Preissler and Bettie M. Scholl to vacate the Declaration 
of Taking filed herein, as to parts of Lot 802 in Square 6 in the District 
of Columbia. i 
2. Lot 802 in Square 6 was a lot 13.20 feet in width on the North, or 
Eye Street side, and 15.40 feet wide on the rear or South. It was 56.85 
feet deep on the West side, slightly irregular in shape, and contained 
829.28 square feet. It was improved by a small, single-family row 
house. Its only access to a public street or alley was its frontage on 
Eye Street, N. W. 
3. The District of Columbia, in the planning of the Potomac River 
Freeway, determined to take a triangular area at the front of Lot 802 
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containing 128.30 square feet, or approximately 15 per cent of the lot, 
the same to be used as part of the Potomac River Freeway Development. 
Such a taking would remove all of the frontage of this lot on Eye Street 
and a substantial portion of the house. 

4. The remnant of the lot, not included in the Potomac River 
Freeway Development would then be bounded on the North by the Potomac 
River Freeway, which is a part of the Primary Interstate System of 
Federal Aid Highways, constructed pursuant to Title 23, Chapter 1 of 
the United States Code. The road is what is known as a limited access 
highway, which means that abutting property owners may have access 
to the highway only at designated points. Lot 802 was not such a desig- 
nated point of access. Thus, there would be no access from the remnant 
of Lot 802 to the Potomac River Freeway, or to any other public street 
or alley. 

5. Upon completion of the highway, the lot would be bounded on 
the West and South by land owned by Intervenors Hunter and on the East 
by similar remnants of land from Lots 800 and 801 which in turn would 
be bounded by the limited access highway and the land of Intervenors. 
Thus, the remaining portions of Lots 802, 801 and 800 would be complete- 
ly landlocked andunusable by anyone other than by Intervenors. 

6. Under date of June 27, 1961, the Commissioners of the District 
of Columbia entered into a contract by which they agreed to convey to 
Intervenors certain excess remnants in Square 6, including the remnant 
of Lot 802, in exchange for which Intervenors conveyed to the District 
of Columbia all of Lots 40 and 41 and a portion of Lot 37 in Square 6, 
and Intervenors agreed not to claim any damage to their land in Square 
6 resulting from the acquisition of land by the District of Columbia for 


highway purposes. The Commissioners have determined that this con- 
tract is in the best interests of the District of Columbia. 
7. Intervenors are in process of erecting on their land in Square 


6 a motor hotel, which is so designed as to require the use of the remnant 
of Lot 802, and other remnants as well, in order for it to function. 
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8. Defendants Preissler and Scholl and one Jean F. J. Pergola, 
(husband of defendant Scholl) purchased Lot 802 on May 14, 1962, nine 
days before the Declaration of Taking was filed in this case. They did 
SO with full knowledge that the District planned to acquire this lot either 
by purchase or condemnation And Ahat Ahe/DistyittAd/ Whe /cathbt Ab 
édah dy bve/ bk bbs /sétaattl// Yo! Vathehreat es, adel LAY ALCL ¥eaatat/ Yo! 
hédés sary Ad/ the hpbtation EMA RRR BR ECA 
Tot ethbhota/ 

9. The conveyances by which defendants Preissler and Scholl ac- 
quired their interests in Lot 802 are as follows: The original owners, 
named Mahoney, conveyed to defendants Preissler all of Lot 802, except 
a small rectangle at the rear containing 97.52 square feet. The portion 


Matthews, Judge 


8/13/62 


retained by the Mahoneys was completely landlocked with no means of 
ingress or egress, except across land of others. On the same day the 
Mahoneys conveyed the retained portion, which became known as Lot 
820, to Bettie M. Scholl. Still, on the same day, the Preisslers conveyed 


to Jean F. J. Pergola (who is the husband of Bettie M. Scholl) the portion 
of Lot 802 which will be incorporated into the roadway. This portion be- 
came known as Lot 821. This Lot 821 contained a substantial part of the 


house and all of the frontage of original Lot 802 on Eye Street., The deed 
contained the very unusual provision of permitting the grantee, said 
Jean F. J. Pergola, to trespass upon the portion of Lot 802 retained by 
the Preisslers, which portion became known as Lot 822. These trans- 
fers had no valid purpose related to the use of the land. The result of 
this conveyancing was to break Lot 802 into three parts, one part, Lot 
822, being owned by defendants Preissler, another, Lot 820, by defendant 
Scholl (whose real name is Mrs. Bettie M. Pergola) and the third part, 
Lot 821, owned by Jean F. J. Pergola, the husband of Mrs. Scholl 
(Pergola). 

10. The location of the Southwesterly line of the pets to be 
taken by the District of Columbia for highway purposes insofar as it 
related to Lot 802 was determined prior to February 15, 1961, and was 
not changed at any time thereafter. The line was determined by 

| 
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considerations relating wholly to the development of the highway. 

11. Counsel for movants concedes that the portion of Lot 802, 
which is to be included with the Potomac River Freeway Development 
was properly subject to condemnation. 

Conclusions of Law 

1. The taking of all of Lot 802 in Square 6 was within the dis- 
cretionary powers granted to the Commissioners of the District of 
Columbia by Section 16-612 of the D. C. Code, 1961 Edition, and repre- 
sents a valid exercise of such powers. 

2. The portion of Lot 802 which is not to be incorporated in the 
Potomac River Freeway Development was properly taken as a remnant, . 
pursuant to the provisions of Section 16-612 of the D. C. Code, 1961 Edi- 
tion. 

3. It was within the power of the Commissioners of the District 
of Columbia under the provisions of Section 16-613 of the District of 
Columbia Code, 1961 Edition, to enter into the agreement dated June 
27, 1961 to exchange the remnant of Lot 802 and other remnants with 
Intervenors for the considerations stated in said agreement and such 
agreement represents a valid exercise of such power. 

4. The taking of the remnant of Lot 802 was for a public or 
municipal purpose. 

5. The Motion of defendants Preissler and Scholl to vacate the 
Declaration of Taking as to parts of Lot 802 in Square 6 should be 
denied. 

/s/ Burnita Shelton Matthews 
UNITED STATES DISTRICT JUDGE 


[Filed August 8, 1962] 


JUDGMENT DENYING MOTION OF DEFENDANTS PREISSLER 
AND SCHOLL TO VACATE DECLARATION OF TAKING AS TO 
PARTS OF LOT 802 IN SQUARE 6 


This cause came on to be heard upon the Motion of defendants 
Preissler and Scholl to vacate the Declaration of Taking as to parts of 
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Lot 802 in Square 6 and, after hearing evidence and argument of counsel 
for movants, for plaintiff, District of Columbia, and for intervenors 
Hunter, and after making Findings of Fact and Conclusions of aes it is, 
by the Court, this 8th day of August, 1962, 

ORDERED, ADJUDGED AND DECREED that said Motion be, and 
the same hereby is, denied, and the Court hereby determines that there 
is no just reason for delay and hereby directs the entry of a final judg- 
ment that said movants are not entitled to a judgment vacating the Dec- 
laration of Taking herein as to parts of Lot 802 in Square 6. | 


/s/ Burnita Shelton Matthews 
UNITED STATES DISTRICT JUDGE 


Seen & objected to: 


/s/ Mark P. Friedlander 
Of counsel for defendants 
Preissler and Scholl 


Presented by: 


/s/ Robert D. Wise 

Assistant Corporation Counsel, 
D.C. 

Of counsel for plaintiff 


WILKES & ARTIS 
By: /s/ Louis H. Mann, RDW 


/s/ J. Hampton Baumgartner, Jr., RDW 
Counsel for Intervenors 
Hunter 


[Filed August 16, 1962] 


ORDER DENYING MOTION FOR REHEARING OF 
MOTION TO VACATE DECLARATION OF TAKING 


Upon consideration of the motion filed herein July 10, 1962 by 
Bettie M. Scholl, Detlev Preissler and Audrey Preissler for a rehearing 
of their motion (filed June 1, 1962) to vacate the Declaration of Taking, 
and after consideration of the points and authorities in support thereof, 
and in opposition thereto, it is by the Court this 16th day of | August 1962, 


ORDERED: That the motion of defendants Bettie M. Scholl, Detlev 
Preissler and Audrey Preissler for a rehearing of their motion to vacate 
the Declaration of Taking filed herein be, and the same is hereby denied. 


/s/ Burnita Shelton Matthews 
JUDGE 


[Filed October 12, 1962] 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 17,233 September Term, 1962 
Bettie M. Scholl, et al., District Court No. 10-62 
Applicants, 
v. 


District of Columbia, et al., 
Respondents. 


Before: Bazelon, Chief Judge, and Washington, Circuit Judge, 
in Chambers. 


ORDER 


On consideration of applicants’ application for permission to take 


an interlocutory appeal, of the opposition of respondent the District of 
Columbia, and it appearing to the court that the order of the District 
Court of August 8, 1962, does not contain the certification under 
§ 1292(b) Title 28 U.S. Code, and it further appearing that the said order 
is a final order, it is 

ORDERED by the court that the application is hereby denied. 

Per Curiam. 

Dated: October 12, 1962 
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Washington, D. C., May 13, 1963 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


| 
BEFORE THE HONORABLE RICHMOND B. KEECH, United 
States District Judge, Trial. 


* * 


PROCEEDINGS 


(Jury not in court room) 

* * * 

THE COURT: I was excluding the proffer, sir, because I find 
that no appropriate purpose would be served or useful purpose for you. 


Now, you are asking me another question, sir: Am I excluding 
the evidence in the determination of value? ! 

MR. FRIEDLANDER: Yes. | 

THE COURT: I can't say that I have said that. Do you think that 
one is controlled by the other? | 

MR. FRIEDLANDER: No, sir. I think there are two different 
points. I think the highest and best use but Your Honor has skid some- 
thing during the preliminary discussions and Mr. Wise said something 
that made me think that we were going to sort of discuss that first before 

the jury was here. I will be glad to offer it. 

THE COURT: It might be well for you to deal with that now 
because we can deal with it in a freer fashion, Mr. Friedlander. 

What is the evidence that you would expect to show? | 


* * * * 


MR. FRIEDLANDER: I plan to present my evidence from 
employees of the District Building, the plans for the building of the 
motel because these plans showed the use of this whole area. 

Iam going to offer into evidence the zoning because the zoning 
shows the use -- 

THE COURT: Mr. Friedlander, excuse me. Iam trying to follow 
you. Iam going to ask you to do this, please: In your attempt to indicate 
to me your feelings as to the propriety of receiving this evidence, will 
you go a little more slowly and, furthermore, will you also be sure to 
protect everything that you have so that if I should conclude against you, 
this would constitute an appropriate proffer on your behalf?” 
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® x x x * 

MR. FRIEDLANDER: Yes. 802 has been sub-divided. 821 is the 
roadway part and 822 is the upper and 820 is the lower part. 

* * * * * 

MR. FRIEDLANDER: We plan in order to show the highest and 
best use of this property is for the hotel purposes, that there was an 
agreement made on the 27th of June, 1961, as compared to the taking date 
of May 1962, May 23, 1962, a contract which included the agreement 
between the District of Columbia and Oscar B. Hunter and wife together 
with attachment, sketch, indicating the portions that the District were 
agreeing to transfer to Dr. Hunter and this is in June of 1961, including 
the greater part of lot 802. 

We plan to offer in evidence the contract on the 27th of June, '61, 
and contents of the contract and the exhibits in order to show that at that 
early date, long before appraisals were made, it had become in fact a 
part of the assembly by contract. 

* * * 

THE COURT: Hunter's assembly? 

MR. FRIEDLANDER: Yes. We will therefore offer next the 
zoning proceedings which verify the fact that this area was included in 

the area in order to get the 75 percent occupancy and you have to 
have a certain size lot, included in the area in order to compute a number 
of square feet that they were going to use for these two lots as well as 
the others of which I am not interested, we will show also that the build- 
ing plans for the building showed the use of these two lots, 822 and 820 
and we further propose to show that the permits were issued which 
included portions of these two lots, 822 and 820. 

We further then will offer a deed of trust between Dr. Hunter and 
wife and certain trustees containing this language: It is mutually under- 
stood and agreed by all parties hereto that the grantors hereto will con- 
vey to said trustees by confirmatory deed of trust as soon as they acquire 
the title from the District of Columbia to the following described prop- 
erties: Parts of Lot 23, this part, parts of lot 24, this part here, parts 
of lot 25, lot 26, 800, 801, 802. 
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Now, we will then show that correspondence ensued between the 


District of Columbia and these people who objected to the rezoning 
including the present defendants and this correspondence continued and 
then in May, 1962, May 14, 1962, before any declaration of taking, lot 
802 was divided by deeds into three parcels. ! 


* * * * [ot 


| 
MR. FRIEDLANDER: Divided by deeds. Lot 821 in the name of 


Mr. Pagoda who was the husband of Miss Scholl, who used her maiden 
name in her real estate business and 822 became Mrs. Scholl's and 820 
Mr. Preissler and -- 

THE COURT: Excuse me, sir. Are you indicating to me that 
these were private transactions between the parties named? | 

MR. FRIEDLANDER: Mrs. Mahoney by deed on the 14th of May 
transferred to Detlev Preissler and Audrey Preissler certain properties. 

On the 14th of May another portion of the lot 802 was conveyed 
to Betty M. Scholl. The Preissler's then conveyed by the same date lot 
821 which was the roadway section to Mr. Pagoda. | 

That sub-divided the lot into three parts 9 days before the taking 
and we will also offer into evidence a letter of May 17, 1962, which was 
before the date of the taking, a letter from Betty M. Scholl reading as 
follows: Chief of Construction, Department of Building and Inspection, 
Dear Sir: As owner of the rear parcel of lot 802, Square 6, I find that 
the building being erected on lot 813, Square 6, infringes on my property 
and therefore I wish to protest the issuance of a building permit for a 

building which infringes on my property without my permission. 

I speak now of lot 820. The District of Columbia on May 21, two 
days before the taking, answered Mrs. Scholl, written by William M. 
Gripps, superintendent of Inspection Division referring to premise 
2618 I Street, Northwest, lot 802, square 6. Dear Miss Scholl: Your 
letter of complaint to this department dated May 17, has been investi- 
gated. No record of your ownership of lot 802, square 6 has been found 
in the office of the Recorder of Deeds of the District of Columbia. 


Therefore, it appears you are not the owner of lot 802 at this time. 
| 
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If, however, you have purchased the rear portion of this lot 
recently so the purchase has not yet been recorded, the following facts 
should be brought to your attention. Lot 802 together wiht a dwelling 
thereon, is a nonconforming, no legal status, under these current D.C. 
Zoning Regulations and Building Code. 

The sale of any portion of such a nonconforming lot creates an 
illegal lot and building and subjects the owner thereof to the penalties 
provided by law for violation of the Zoning Regulations and Building Code. 

Now, Your Honor, you will note if you receive the deeds in evi- 
dence that they were duly recorded at the Recorder of Deeds office on 
the 16th of May. Excuse me. On the 14th of May. 

Now, we will also offer into evidence, if we may at this time, and 
I think I have taken up the zoning, the original contract, the permits and 
there were a series of them and the building plans and the correspond- 
ence from the Scholl's to the District saying she is the owner and we 
think, if Your Honor please, that the actual fact of what was done with 
this building, this land, will be shown through the testimony of the 
surveyor who has prepared a plat which shows that right up to this line 
is occupied with a ramp which leads to the second floor of the motel, 
right up to that line, within inches of that line of the so-called roadway. 

We will also show that they have down here a loading platform and 
an area for deliveries called service court. 

We will also show that they use this part to get to other portions 
of the rear of the motel and they have completely taken all this property, 
therefore, there could be no doubt but that the only use intended at the 
time of taking, shown by this evidence, was to use it as a part of the 
motel. 

Now, what happens then? We have a different measure of value 
considering the rezoning, considering the inclusion of the assembly and 
we think this evidence is admissible to prove the highest and best use 
for this property. 


* * * * * 


MR. WISE: That is exactly, if the court please, what we are 


trying to keep away from the jury. 


| 
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THE COURT: What I am interested in knowing, am I justified 


in keeping it away from them? 

MR. WISE: I think the whole matter was before the Court of 
Appeals on the taking, the declaration of taking, whether that was valid 
or not and all of that is apparently or has been decided by the Court as 
res adjudicata and the Court of Appeals refused to hear it. | 

Now, as I see it, if Mr. Friedlander will go into the highest and 
best use of this property before this jury, then all of this matter, this 
Preissler matter, how Preissler purchased this property from the 
Mahoney's shortly before we took and had the lot sub-divided and how 
he sold or transferred certain parts of it and retained a part unto him- 
self and I think if that goes before this jury, it will prejudice the District. 

That is what Iam trying to keep out. I think it has no part of this 
case. I have no objection to him making the proffer. 


* * * * /* 


MR. WISE: Iam apprehensive that if he gets into this before this 
jury, it is going to certainly prejudice the plaintiff and it is certainly 


all res adjudicata. 

* * * * * 

THE COURT: I had thought we had two aspects of the case and one 
would be the authority for the taking and I have held that Iam bound by 
the pronouncement of the Court of Appeals and secondly, as to\such 
property as remained and which is in fact to be taken and to be com- 
pensated for. 

MR. WISE: Then, if the Court pleases, as I understand Mr 
Friedlander before this jury will want to put in evidence showing these 
portions are land-locked portions and just remnants of estates, rem- 
nants of this old lot 802 which was all before Judge Matthews and all 
determined. Now, if he is going to put into evidence any part of lot 802, 

that is to say, suppose he is trying to show that the bottom part of 
lot 802 being lot now 820, belonging to Mr. Preissler is worth anything 
then we are going to have to hash this whole thing before this jury to 
show that these remnants are land-locked and that is what I am trying 

| 
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to keep from the jury. I think it would be highly prejudicial if it gets 


to the jury and that is exactly what Mr. Friedlander wants to do and 
once he gets a witness on that stand before the jury, he will go the 
whole way. 

Ithink the highest and best use of these lots amounted to nothing 
more than and even less and our appraiser went out and made a 
reappraisal of these three lots and the record will show that and we had 
to file an amended declaration of taking and we showed that the appraisal 
of these three lots which were carved out of 802 amounted to less in the 
aggregate than we appraised the original 802 for because for one reason, 
there was a house on it which was on 802 when the old 802 was split 
and the three different lots--that house was destroyed because it laid on 
two different lots andthe appraisers then had to--could not take that 
into consideration and they had to destroy that house entirely in their 
reappraisal and if Mr. Friedlander is going to put witnesses on the 
stand before this jury to show these lots were worth anything, then, we 

are going to, as I say, if the court please, rehash this whole matter 
which was tried before Judge Matthews and have to show that these new 
lots were land-locked after they were bought from the owners by Mr. 
Preissler and sub-divided into three different lots before our declara- 
tion of taking was filed and before we knew about it from the title com- 
pany and they are in fact still land-locked, they are remnants of estates 
and have very little if any value. 

I am thinking about this jury, if the court please, thinking about 
the highest and best use of the property and that was made by Mr. 
Preissler when he made three lots out of one lot and I think, if anything, 
that he will have diminished the value of these lots but I don't know how 
far he intends to go before this jury and that is the reason I am trying 
to keep it out, if the court please. 

* * * * * 

THE COURT: Iam going to deny receipt of this evidence, Mr. 
Friedlander. You have made a full and complete proffer so as to pre- 
serve your point. I do not feel that under the facts and circumstances 
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as they have come to me through such enlightment as I have been able 


to get in view of the files here, that there is such right or jase ticeden 
for a claim by you of an assembly value. | 

The files reflect that there were negotiations between the Hunters 
or their representatives and your client which ended up, because of 
lack of agreement between those parties, as to the dollars to be paid 
for this property, and I don't believe that there is any assembly here 
of the nature and type, which I have understood to be, such as to require 
an additive, namely, a sum over and above the aggregate of the various 
parts. | 

If we get into this situation here, what we are going to come up 
with, as I see it, with all due respect to the parties, an undoing of that 
which had occurred prior. | 

In other words, there were certain consummated acts and there 
had been an acquisition of the property by the District or contracts 
therefore and it is regretable they couldn't affect a settlement/ between 
your client and the District of Columbia but that is an experience which 

occurs in many transactions. | 

Under all the facts and circumstances, I repeat to you, sir, that 
I will not receive evidence relating to the matters which you have 
referred to but you have protected yourself on the face of the record. 


* * * * ; ® 
MR. FRIEDLANDER: May I have marked for identification, 
in the absence of the jury, those documents I was going to offer vg 
THE COURT: Certainly. | 
MR. FRIEDLANDER: Would you like to see the ones I am mark- 
ing for identification? They are in the right order. | 
(Shown to Government counsel.) 
MR. WISE: This has to go to your proffer. 
MR. FRIEDLANDER: These are the items I spoke of. | 
MR. WISE: I have objection to every one of them. | 
THE COURT: We understand that, but this is only in igs to 


make the record complete, as I understand it. 


* * * 
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THE COURT: 


x * x * * 

It is my understanding, Mr. Friedlander, that these are matters 
you referred to, and only the matters to which you referred in your 
statements to the Court. 

MR. FRIEDLANDER: May Ibe a little more accurate? There 
is one letter which I failed to mention in my statement, but I had 
intended to. 

THE COURT: They have been marked, Mr. Friedlander, are 
being marked. 

* * * * * 

MR. WISE: May it please the Court, I understand that Mr. 
Friedlander, with respect to Lots 820, 821 and 822, formerly old Lot 
802, will be permitted to put on evidence of the fair market value of 
those lots as of the day of taking, valued as R-5-D zoning. 

THE COURT: That is correct. 

MR. WISE: And that is as far as he can go. 

THE COURT: That is correct, sir. 

MR. WISE: The rest of these go in only to his proffer, and these 
will not go before the jury to get any of this other matter before the 
jury. 

MR. FRIEDLANDER: These are being marked for identification. 

THE COURT: That's right, sir, and constituting, as I understand 
it, in the light of the Court's ruling, your proffer. 

MR. FRIEDLANDER: Certainly. It is just identified, so we will 
have no difficulty -- 

THE COURT: In other words, this is part of your proffer. 

MR. WISE: That is as I understand it. 


* * * * * 


THE DEPUTY CLERK: Defendant Preissler's Exhibits 1 to 9 
inclusive, marked for identification. 


* * * * * 


MR. FRIEDLANDER: For the record, I did proffer the zoning 
records, and the building permits, and the building plans, but I don't 
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have them to have them marked. They were here by subpoena. 


THE COURT: Would they be in the matters you addressed your- 
self to this morning and will, therefore, be reflected in the record? 

MR. FRIEDLANDER: I mentioned those. 

THE COURT: All right. | 

* * * * | * 

MR. FRIEDLANDER: There was one thing I should say before 
the jury comes in. | 

When it comes time to cross-examine, if the witness testifies 
about the best use, I will ask Your Honor how far I can go because we 
may run into the ruling of the Court if I properly cross- -examine him. 
I don't see how I can cross-examine on the highest and best use without 
reference to the details that have been excluded. | 

Iam not going to do this to violate your ruling. | 

THE COURT: I know you are not. I will say to you now that you 
can now protect yourself in that particular by saying that you realize 
that by virtue of the Court's ruling you have been curtailed in your 
cross-examination of these witnesses, and you are not waiving it, but 
you have preserved it by the statement which you now make. | 


| 
* x * * | ® 


MR. WISE: If the Court please, may this also be understood 
before the jury comes in: I understand Your Honor has already said 
that the Court has jurisdiction in this case, and for that reason I would 
like to, at this time, introduce these Commissioners Orders as 
Government's Exhibits 1 and 2. 

MR. FRIEDLANDER: I object to them. | 

THE COURT: I will receive them. 


* * * * ; ® 


THE COURT: Mr. Friedlander, seriously, you are not objecting 
to them ? 


MR. FRIEDLANDER: Yes, sir. 

THE COURT: You can't answer until I put the aout to you. 

Are you objecting to the fact that the Commissioners are not here 
to prove this is their order ? | 
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MR. FRIEDLANDER: Yes, sir. I would like to examine them 


on it. 

THE COURT: What would your examination be, sir? 

MR. FRIEDLANDER: It would be exactly the question of what 
municipal use was declared. 

THE COURT: And that would be your sole purpose? 

MR. FRIEDLANDER: That would be my purpose. 

THE COURT: You are protected and I will rule against you, and 
I will receive them. 


x * ae 
C. ROBERT BOUCHER 
was called as a witness by counsel for the Government, and having been 
duly sworn was examined and testified as follows: 


* * * * 


DIRECT EXAMINATION 


* * 


BY MR. WISE: 

* * * * * 

Q. State your full name and occupation. A. C. Robert Boucher, 
B-o-u-c-h-e-r. Iam in the general real estate business, more partic- 
ularly real estate appraiser and consultant, and mortgage lender. 

* * * * * 

Q. Will you tell the Court and jury, please, when it was that you 
made your first appraisal of these properties? A. My appraisal is 
dated August 31, 1961. 

Q. And do you know the date of taking in this case? A. I 
understand it to be May 23rd, 1962. 

Q. Did there come a time, Mr. Boucher, when I asked you to bring 
your appraisal report up to the date of taking so that we would have the 
fair market value right as of the date of taking? A. Yes, sir. 


* * * * * 


Q. When did you make your report on that? A. I don't seem to 


see it. 


* 
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MR. WISE: I can supply the date, if the Court please, I believe. 


May 1, 1963. | 

* * * * * 

Q. Mr. Boucher, did you, in each of these cases, which we will 
refer to later, to these properties, determine what was its highest and 
best use under zoning at the day of taking according to all probabilities 
that might exist? A. Yes, sir, Mr. Wise. The highest and best use 
concept is that use, that continuing use, to which a piece of land may 
be most profitably put consistent with its zoning, and in each case the 
highest, best and most profitable use was considered, of course. 

* * * * * 

BY MR. WISE: 

Q. Also give us Lots 821 and 822 while you are there, 820, 821 
and 822. A. (Indicating) This parcel that is actually in red is 
divided into three lots, the forward one being Lot 821, which isa 


triangle. 


* * 


BY MR. WISE: 


* * * * | * 


Q. So teli the Court and jury, please, whether there were any 
improvements on any of these three lots at the time of the taking, that 
would be May 23, 1962? A. The original appraisal found single family 
dwelling there. Iam of the opinion that on the 23rd day -- the date of 
taking -- 23rd of May that the improvements had been removed. 

Q. Well, now, did you place any valuation on the improvements 
as of the date of taking? A. No, sir. | 


* * * ; * 


BY MR. WISE: 
| 


* * * * | * 


Q. Does that refresh your recollection, if there was a piece of 


property here -- a house on this property as of the date of the jury view, 
September 12, 1962 -- 
MR. FRIEDLANDER: I object. 


* * * 


MR. FRIEDLANDER: We object to the question. It is leading and 
he is apt to impeach his own witness. 
MR. WISE: Ef the Court please, I merely asked him to refresh 


his recollection. 
* x x * * 


THE WITNESS: Then I should like to answer Your Honor in the 
best way Ican: Iam not absolutely certain, sir. They were there when 


I made the basic appraisal, and when the lot was carved up the improve- 
ments were of no consequence to me. 

* * * 

BY MR. WISE: 

Q. Pu you explain, then, why you disregarded the improvements ? 
A. The separation of the main lot that the house was on into three com- 
ponent lots of the whole made each one of them so small that you couldn't 
have a piece of a house on each one of them, nor could you build any 
improvements on each little lot. 

Q. So, then, will you tell the Court and jury, please, what was the 
zoning of Lot 820 --.I will take each one of the three separately -- as 
of the date of taking, May 23, 1962? 

A. R-5-D. 

Q. Lot 821? =A. R-5-D. 

Q. Lot 822? A. R-5-D. 

Q. Now, what was the highest and best use of each of these three 
lots, 820, 821 and 822, according to the zoning as of the date of taking? 
A. Well, as I just testified to, Mr. Wise, each lot in a different owner- 
ship would indeed have no particular use. The only use that they would 
have would be to increase plottage to a contiguous property owner. 

Q. Yes, sir. 

Now, based upon the R-5-D zoning, and based upon the fact 
that there was no building given consideration, will you tell the Court 
and jury, please, how you arrived at the fair market value of each of 
these lots, and what the fair market value of each one was, in your 
opinion, as of the date of taking? A. Yes, sir. 


| 
| 
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Land can have, in a case like this, in my opinion, two uses; asI 


testified, it could be used, if there were sufficient land consistent with 
its zoning to build something on. Failing that, any land has value, 
and it would have the optimum value in absorption with the contiguous 
property owner for his use. 
Q. Will you tell the Court and jury just what is R-5-D zoning? 


* * * x | * 


R-5-D is general residential - high density. It contemplates 
6.0 floor area ratio, and this broadly permits the building of apart- 
ments, hotels, apartment-hotels. 

BY MR. WISE: | 

* * * * \ 

Q. Now, will you tell me, please, what valuation, what square 
foot valuation you put on Lot 820 -- Lot 821? A. Lot 821 has an 
area, to repeat myself, of 128.3 square feet. I estimated the value at 
thirty dollars per square foot, or $3,849. | 

Q. How about Lot 822? 

A. Lot 822 has an area of 603.46 square feet and lies to the rear 
of Lot 821. | 
In my opinion of its value was at the rate of $25 a oquare foot, or 
$15,086 -- 15, zero, 8, 6. | 

@. Now, Lot 820? A. Lot 820 contains 97-1/2 square feet. 
Also, my estimate was at the rate of $25 per square foot, or $2437. 

Q. On what did you base that square foot value, Mr. Boucher ? 
A. As Ihave testified, it could be used -- these lots could be used, if 
sufficiently large enough independently. Such is not the case. ‘An 
absorption with the contiguous property owner would seem to be its 
only destiny. The assembly immediately adjacent figured out ; just 


pennies under thirty dollars per square foot. 
It is my opinion that the fairest approach to it would be to LS eaiae 
that land at the highest possible price, which was at thirty dollars per 
square foot for the frontal piece. | 
I reasoned that the pieces lying behind and enjoying no street 
frontage should not be quite as high, and estimated those at $29 a square 


foot. 
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= = = x * 

Did you have any comparable sales, or anything? A. Well, 
first of all, I checked the entire assembly, where Mr. Nathan Poole, 
former business associate of mine, assembled it and sold it to Doctor 


Oscar Huner, and the present improvements that we all know are there; 


that figured at the rate of $27.52 per unit square foot for the whole 
assembly. 

x * * 

CROSS-EXAMINATION 
BY MR. FRIEDLANDER: 

* * * * * 

A. The subject improvements consisted of a two-story, no 
basement, single-family, row brick dwelling, which is laid out as 
follows: first floor, living room, partially paneled in pine; dining area, 
also partially pine-paneled; kitchen with domestic water heater, 
asphalt tile floor, Bendix washer, 30-inch four-burner gas range, wooden 
cabinets, 10-foot Westinghouse refrigerator. 

The second floor, two bedrooms and ceramic tile bath. 

As mentioned, there was no basement. 

Under items of miscellaneous, it had wooden double-hung windows, 
tin roof, Mitchell air-conditioning unit which appeared to be three- 
quarters of a ton, parquet floors on the first floor, plastered walls, 
ample closets and electrical outlets, gas forced warm air heating system 
in the hall closet on the second floor, rear brick patio approximately 18 
by 10 feet protected by a five and a half foot wooden fence, and contain- 
ing a formal garden. 

The condition of the improvements was noted to be excellent, both 
interior and exterior. 

Q. What value did you place on the house at that time? I should 

say, on the improvements? A. $22,000 for the whole, of which 
$8,000 was assigned to the land, so that would have been $14,000 for 


the improvements. 


* * * 
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Q. At that time what was the zoning of the land? A. R-5- B, 


as in boy. | 
| 


* * * * x 


Q. In other words, R-5-B, you could not put a hotel up tere, 
could you? A. No, sir. | 

Q. Or apartment house? A. No, sir. | 

Q. But you could on R-5-D, if you had enough space? A bid 
you had enough land; yes, sir. | 

* * * = 

BY MR. FRIEDLANDER: 

Q. When you next saw this building, or next saw this land, some 
time later, do you recall, roughly, when that would have been? A. Ih 
the review, or bring-up appraisal, which was dated May 1st, 1963 -- 

Q. Could that be an error, sir; the date of taking was May 23rd, 
1962, and Iam wondering if you have a mistake there in your figure. 
Should it be 62? A. No. It was May Ist, 1963, and the control date 
was, aS you suggest, May 23rd, 1962. 

* * * 

BY MR. FRIEDLANDER: 

Q. Did you make any report on or about July of 1962? 

A. No, sir. I made two reports: the one, the basic appraisal, 
which was August 31, 1961, and then, as requested, the eae fi 
appraisal May lst, 1963. 


* * * * 


| 


Q. What did you find when you examined the property in| ‘April 
of '683? A. As I testified, I was apprized of the official replatting of 
it. That destroyed any possibility of use of the improvements that I 
testified I had inspected and gave, and as I told His Honor, that I 
would prefer to say I was uncertain if the improvements were or weren't 
there, and I was of the apparent erroneous opinion that they had been 
removed, but they were not a component part of my study. 


* * * * 


THE COURT: As I understand you, sir, and correct me if I am 
wrong -- I am trying to understand you -- I understood you to say that 
it is your recollection that as of the date of taking the improvements 
were not there? 

THE WITNESS: That was my recollection, Your Honor. 

THE COURT: That is what he says. 

MR. FRIEDLANDER: I am getting confused now. I understood 
he didn't see it on the day of taking. He didn't see it until the following 
year, in April. 

THE WITNESS: I think counsel is correct there. 

* * * * * 

THE COURT: That won't affect his recollection, sir. That is all 
he is saying: he says it is his best recollection that it was not there on 
the date of taking, May 23rd, 1962 -- or do you know, sir? 

THE WITNESS: I don't know. 


* * * 


BY MR. FRIEDLANDER: 


Q. Tell us, sir, did you consider, in reaching a conclusion on 


the land after it had been rezoned, the land rezoned from the single unit? 
A. R-t-B to D? 
Q. And you had occasion, then, to merely treat the property as 
land without improvements. A. That's right. 
* * * * * 
Mr. Boucher, did you consider the sale of the property, Lot 803 
in this same square which was right next door? I think you will find a 
sale of August 9, 1961. A. I believe you are referring to the sale where 
the Hunter assembly purchased that for $34,000. 
Q. At $39.77\a square foot, I take it. A. Yes, sir. That was 
considered. 
* * * 
THE COURT: What square was that? 
MR. FRIEDLANDER: The same one. 
THE COURT: Six. 
MR. FRIEDLANDER: The lot next door, 803. 
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BY MR. FRIEDLANDER: 


* * * 

Q. I will repeat it a different way. 

Did you find that the price of land in this area for any reason 
whatever was going up in 1961? A. I think that we have had an orderly 
acceleration in the entire Foggy Bottom going back from the time it 
started getting off the ground, Mr. Friedlander. It has been an orderly 


appreciation, year by year. 


| 
* * * * | om 


Q. Does it make any difference when the property was purchased, 
what value it had; was there a rise in the price that Doctor Hunter was 
forced to pay? A. That is what believe I just testified, that it came 
rather dear, the last couple of pieces, and I think you are right. 

Q. Did you consider Lot 804 -- we are dealing with Lot 802, 
which has been subdivided, and then we spoke of Lot 803, which had 
been sold for $39.77 a square foot in August of 1961. Now, did you 
consider Lot 804, which, I understand, was sold to Doctor Hunter in 
September of 1961? A. I believe the price was identically the same. 

Q. Wasn't the price $47.62 a square foot? A. My under standing 
was that they were both at the same figure, which was right up around 
forty dollars. 

Q. Well, now, wasn't the purchase price of Lot 804 $34,000? 

A. That was my understanding, sir. | 
Q. What was the number of square feet? A. In 804, I don't have 


that on that plat. | 
Q. Could you compute it and verify my figure of 714 square feet? 
A. Well, I would say that it would certainly be reasonable, because it 
is a continuation, it is one or two lots removed from here, and the 
pattern has this line going at an angle. I would say it would have to be 


somewhere around seven hundred square feet. 


BY MR. FRIEDLANDER: 


* * * | * 
| 
| 
| 
| 
| 
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Q. Mr. Boucher, will you give me again the definition of a fair 
market value? A. Fair market value is that price that a willing buyer 
is warranted in paying to a willing seller, allowing a reasonable time 
to conclude the transaction, and both parties acting other than under 
duress. 

* * * * * 

Q. What I was trying to ascertain, you used the word, "duress." 
For instance, as a hypothetical case, if a person felt the need to acquire 
an additional piece of land for an assembly, would that be the duress 
you speak of? 

MR. WISE: I object, if the Court please. I think there is nothing 
in this case to warrant such an assumption. 

THE COURT: Suppose you come to the bench, gentlemen. 

* * * * * 

[At the bench:] 

THE COURT: Mr. Wise, Iam disposed now, unless you convince 
me otherwise, to permit him to do it, because it seems to me that your 
own witness has opened up this property as an assembly property. He 
has gone into it andihas made specific assertions that this is assembled 
value of this property. 

I don’t know what right I w uld have under those circumstances 
not to let him go into it. 

* * * * * 

MR. FRIEDLANDER: I am not going into things you excluded. 

I will approach the bench. I didn't think this was harmful. 

THE COURT: I am disposed to agree with you, sir. 

MR. FRIEDLANDER: I will be very careful. 

THE COURT: I think he has opened it up. 


* * * * 


BY MR. FRIEDLANDER: 


* * x * * 


A. No. My impression of duress would mean a compelling reason 
to sell or to buy that would destroy the table of marketability. 
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@. Like a condemnation of land that would be involuntary? A. 

Yes, surely. 
* * * * * 

REDIRECT EXAMINATION 


BY MR. WISE: 
* * 


[At the bench: ] | 
MR. NORRIS: Yes. This property was sold by Mrs. Mahoney, 
whom I represent, when it was in perfect order, such as he testified it 
was when he first saw it. It was in perfect order, a six-room, single- 
family dwelling house, thoroughly modern, as he described it. That 
was the condition of it when the deferred purchase money mortgage 
was placed on it and it was pledged as collateral security for the pay- 
ment of the $25,000 mortgage. 
Now, the amount deposited in Court and the amount that this 
witness valued the property at is less than the amount of the collateral 
security. 
Now, I claim that I have got a right to question him as to his 
valuation of that security, which is being taken away from the benefit 
of our mortgage. | 
MR. WISE: If the Court please, I, of course, object, because 
there might be two or three mortgage holders, second, third and 
fourth trust. | 
THE COURT: I am going to sustain the objection, sir. | 


* * * * * 


[In Open Court: ] | 
BY MR. WISE: | 

* * * * * ' 

MR. WISE: If the Court please, the question is, the witness 
testified about a bring-up report on May 1, 1963, and Mr. Friedlander 
talked about that. There was actually in this particular case ion these 
three lots another report of May 22, 1962, a year before that. 

THE COURT: What is your purpose now? 


How many reports with reference to this property, Mr. Witness? 
THE WITNESS: Three. 


* * 
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RECROSS EXAMINATION 


BY MR. FRIEDLANDER: 

* * * * * 

Q. What did you find when you made your examination in May of 

‘62 or shortly before? A. I still believe the properties were 
razed. I think they were gone. 

Q. 1962? A. Iam not sure, as I have testified. 

* * * * * 

Q. Did you know that right before that date of May 26, there 
had been a sale of this property? Did you find that when you looked up 
the records? A. I had heard that there had been a sale of the property, 
and that was the reason for the division, yes. 

Q. Did you check to see what price it was sold for in May of 1962? 
A. I did not check the record on that. It came to my attention that it 
bad been sold and that the vendors had taken back a large first trust. 

Q. Did you know what the sale price was in relation to the first 
trust? A. The exact price, I don't have. 

Q. You didn't think that was comparable? A. No, sir. 

Q. It was the same property. A. It was the same property, 
yes, sir. 

Q. Nine days before the taking. A. What Iam trying to convey, 
Mr. Friedlander, is that the sale did not look at the market to me, being 


as it was divided into the three pieces that we have now brought out. 


It didn't seem like a market transaction to me. 

* * * * * 

Q. Is there some reason why the actual sale of the same property 
nine days before the taking was not some evidence, to your mind, of what 
the fair market value was? A. I see what you mean. My answer would 
be that I had knowledge of the sale, but it was past what the market level 
seemed to be, and I discarded that sale. 

Q. What was it in terms of the sale price of 803 and 804 which 
had sold for $34,000? A. Those were sold for a reason that we have 
discussed, Mr. Friedlander. 
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Q. Ihaven't discussed it. Iam sorry, sir. A. Excuse me. 


Q. Would you mind telling me, was the figure that you heard 
for the sale price of 802 higher than the $34,000 for Lot 803 and the 
$34,000 for 804? A. It was around the neighborhood of that figure. 
That is the only thing that I have in my mind, Mr. Friedlander. But 

I evaluate those two things entirely differently. The two lots that 
were bought by the Hunter assembly were bought and a high price paid 
for a reason, whereas this did not fall in the same category. : 

Q. How do you know it didn't fall in the same category? | A. Well, 
we knew why the other two houses had sold, and this one sold and then was 


immediately carved into three pieces, which confused many people. 
MR. FRIEDLANDER: May I approach the bench at this time, if 

Your Honor please? | 
THE COURT: Yes. | 
(Whereupon counsel approached the bench and the ae 


proceedings were held:) 

MR. FRIEDLANDER: Iam in the position where the next question 
will relate to some of the things that were excluded. | 

I do not see how I can straighten this out, in view of the witness" 
answers, without calling his attention to the fact that it was for the same 
purpose. | 

THE COURT: The thing that has disturbed me in Seiieeiion with 
this matter, Mr. Friedlander, is that there were negotiations a if I 
understand correctly -- between the Hunter properties and your client. 

MR. FRIEDLANDER: No, sir. | 

THE COURT: Well, negotiations with reference to the sale of the 
property. 

MR. FRIEDLANDER: No, sir. 

THE COURT: What is that? 

MR. FRIEDLANDER: Mahoney, the original owner, had been 
negotiating with Hunter. 

THE COURT: Owner of the property, excuse me. 
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MR. FRIEDLANDER: We didn't negotiate with them. Mahoney 


was negotiating with them, and they wouldn't pay the price; and Mahoney 
sold it for a higher price to these people. That is exactly what happened. 

THE COURT: And these people bought it for the purpose of 
speculating as to whether Hunter would pay another price because of 
being in the position he was. 

* * 

THE COURT: Who is he? 

MR. FRIEDLANDER: Preissler. Say the purpose was to see 
what he could get out of Hunter. Say that. 

THE COURT: And saying that, is there anything in relation to 
time to prevent that from being pure speculation ? 

MR. FRIEDLANDER: Well, the time of the purchase was nine 
days before the taking, but at that time Dr. Hunter had gotten the right 
to take this property from the District the year before. The District 
had just not taken steps to condemn. Their first appraisements were 
made, I think the witness said, in 1961. I think he said August of '61. 
So you had the District already in the process of condemning or in the 
first steps. They got their appraisal the year before. They were just 
going slowly around through a circle. Got to this point. 

There wouldn't be any reason I know why they could say that 
this property is not worth the same as this or that, because the purpose 
is certainly the same. Take away all possibilities of holding Hunter up 

-- you have people here to protect him; the District has protected 
him, if he needed protection -- but we have a lot here that the only way 
I can bring out the fact it has exactly the same value as this and this, 
we got a $24,000 first trust, I think we paid $10,000 cash, we got 
$35,000 we paid for that property; we thought it was worth more. Now, 
they have said that it is only worth 21 or 22 thousand, whatever their 
figure is. That is why the mortgage man is so upset. 

* * * * * 

MR. FRIEDLANDER: It is the same property and was purchased 
within nine days before. It is in line exactly with what was paid on the 


other properties. He paid a thousand dollars more, I think. 
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* * * * 


THE COURT: Tell me why they cut up the lot? 

MR. FRIEDLANDER: They thought by putting this in the name 
of Begola, the District would be satisfied with condemning it. That is 
the part the District was to get. No desire to keep them from getting 
the grass part, even though the line ran crooked. This part was sepa- 
rated because they were building on this rear. Already building on 
this, and they wanted to eliminate the hotel. 

THE COURT: You say there was physical building on tis property ? 

MR. FRIEDLANDER: Oh, yes, they got their footings in. 

THE COURT: At the time of the sale? | 

MR. FRIEDLANDER: Oh, yes. | 

THE COURT: That was the true reason for the purchase ? 

MR. FRIEDLANDER: For the division and purchase. | 

THE COURT: And for the purchase? 

MR. FRIEDLANDER: Oh, I presume that is so. Also, he had an 
idea of having a lot in here, consisting of the odd pieces left. | Of course, 
he didn't know about the District contract. The District contract was 

made in '61, but everybody didn't know about it until much later. 
I think he learned -- | 

THE COURT: How did they learn about this down here? 

MR. FRIEDLANDER: By seeing it. Ihave pictures of it. They 
put the footings in. They got an overhang there when they firet started. 
Their driveway to the motel runs right on that edge, the ramp, right on 
the edge, within an inch. Over here is a platform, loading platform; and 
this is a service area. They go right through this part. They got some 
other platforms here. The only way they can get to that garage is through 
this ramp. They have used these properties to add up to enough when 
they built seventy-five per cent of the lot. If they didn't have these two 
pieces of property, they wouldn't have enough to build the present 
building on. Now they have built it, it is an accomplished fact. 

Everybody seems to think that the fault lies in the man, ‘who bought 
that. It seems to me the fault lies in the District and Hunter who made 


a contract, which in my opinion, was contrary to law. 
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* * * * * 


THE COURT: ‘Don't let's go into that; it is bad enough as it is. 
The Court of Appeals indicated it was in conformity with the law. I 

don't have to pass on that. 

* * * * 

RECROSS EXAMINATION (Cont'd) 
BY MR. FRIEDLANDER: 

* * * * * 

May I ask you, sir, could you be a little more explicit in answer 
to the question about why this 802 lot didn't fall in the same category 
with 803 and 804? A. Iwilltry. Hf I understand the read back 
clearly, my testimony was that we did know that the two aforementioned 
lots were sold as houses and lots to get to the land to use in the known 


Hunter assembly. 
The instant case, lot 802, did not in my judgment fall in that 
category and I considered it. I considered the other two in calling my 


value of the subject property. 


* x 
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[ Filed July 24, 1963] 


Washington, D.C. 
May 15, 1963 


Before the HONORABLE RICHMOND B. KEECH, United States 


District Judge, Trial continued. | 


* * * * «| 


| 
HUGH V. GITTINGER | 
was called to the stand on behalf of the government, being duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. WISE: | 
* * * *x * | 
Q. Now, Mr. Gittinger, in arriving at your fair market value for 
these individual lots, did you give any consideration for the house on 
these two lots, 821 and 822, under separate ownerships? A. I cer- 
tainly considered them and tried to puzzle why or how the value 


could still remain in the house under two ownerships, two completely 

different ownerships. I came to the conclusion that the value of the 

house ceased to exist after the original lot was broken into three parts. 
Q. I take it then that you discarded the house entirely in your 

appraisal of the property which you will give in the proper time? 

A. That is right. | 


* * * * * 


Q. Now, I believe I negliected to ask you how was lot 821 zoned on 
the day of taking? | 
* * x * * 

A. Yes, sir. 821 was zoned R-5-D, lot 822 and lot 820 had been 
rezoned to R-5-D in June of 1961. | 

Q. Allright, sir. Would you tell the court and the jury, please, 
what was the square foot value that you assigned to lot 821 on the 
R-5-D zoning of 128.30 square feet? A. I assigned the value of 
$30.20 per square foot inasmuch as that was the part that fronted on 
I Street. | 
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Q. Now, coming now to lot 822, which you also, I believe, apprais- 
ed as raw land under R-5-D zoning. Would you tell the court and the 
jury how much square foot you considered to be a fair market value 
for that lot? A. At the rate of $24.92 per square foot, it figured to 
$15, 038. 

Q. Would you explain why you gave that particular assignment of 
$24 and something square feet to that particular lot? A. That lot 
had no frontage on the street. It was landlocked and was at more or 
less at the mercy of any adjoining property owner. 

The little remnant facing the street could conceivably have been 
used for something. The highest and best use of 128 foot lot with 
street frontage is very dim unless you can attach on to something else. 

Q. Now, let's talk about lot 820, comprising 97.52 square feet, 

I believe, you stated, R-5-D as of the day of taking and would you tell 
the court and the jury, please, how much you assigned as a fair market 
value per foot for that land as fair market value? A. $24.92 also. 

Q. Would you explain that, please? A. To the total -- the total 
value of that computes to $2430. 

Q. That is $2430, the fair market value of lot 820 in square 6 as 
of May 23, 1962? A. That is correct. 

Q. Would you explain that, please? A. That was a similar situa- 
tion of lot 822. It was landlocked and could only be used by any ad- 
joining property owner. 

Q. Isee. Now, have you told me -- have you told us of the highest 
and best use of each of these lots starting with lot 821 and please do 
not speculate. ; 

What can it be used as of the day of taking? A. Lot 821 as of the 
day of taking, could be used only in connection with lot 822 where the 
house would remain or it could be attached to an adjoining property, 
that is, land which normally would be the one to the west because the 
area to the east was to be included in the highway. 


* * * * 
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Q. Don't tell me what it could or might be used for. What was it 
usable for as of the day of taking, if anything? A. Alone it was no 
good for anything. | 


Q. Allright, sir. | 
Now also tell us about lot 820, the highest and best use as it stood 

on the day of taking without speculation or surmising. A. Without 
access, it had no use individually. | 
* * * * 


CROSS EXAMINATION 
BY MR. FRIEDLANDER: 


* * * * * | 


Q. And did you note there had been an application for rezoning of 
this property that you were appraising? A. The application, Mr. 
Friedlander, was made on the Hunter property to the south of it and 
it resulted in the Commission rezoning the entire remainder of the 
square 6. | 

* * * * al 

Q. Now let's go back to your appraisal. You started, I understood, 

back in 1961 under some contract to appraise a certain Hlece of land 
which is now described as 820, 821 and 822? A. That is right, with 
the improvements on it at that time. | 

* * * * * | 

Q. When you made that appraisal, was it in lot known as lot 802? 
A. That is correct, lot 802. 

Q. Had you known at that time of any division of that lot? A. I 
did not. 

Q. Did you at that time have advantage of seeing a plat which has 

been marked ten-A or one similar to that showing where the road was 


going? A. The proposed highway was given to us in our contract to 


make the appraisal of the property in square 6. 
Q. When you made your original appraisal, you knew that the 
front part of lot 802 was to be taken for road purposes? A, That is 

correct. i 
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388 Q. Now, what was your appraisement of lot 802 at that time, sir? 
A. My appraisal of lot 802 was of the property as a whole inasmuch 
as the rear portion would be rendered valueless since the house would 
be divided in half. 

Q. And did you know at that time of the proceeding before the Zon- 
ing Board and who had brought them? A. As of that time, I was not 
aware of the proceeding before the Zoning Board. The order was in 
June of ‘61. 

* * * * * 

390 Q. Would you tell us, sir, whether you in fact appraised lot 802 
in May of 1962 or did you appraise lot 820, 821, 822? A. I appraised 
820, 821 and 822 as of May 23, 1962. 

* * * * * 

Q. Are you familiar with any request made to you after May 23, 
1962, to wit, the June of 1962, about a reappraisement? 

Would you look at your records, sir? A. Yes. We were requested 
by the District to make an appraisal of three lots. 

Q. When was that? A. It was probably in June because this report 
is dated in July. 

Q. That is right. Now, sir, prior to the time you were requested 
by the District to appraise the three lots, had you not reappraised 
or up-dated or brought up to date lot 802? A. No, sir. 

* * * * * 
392 Q. And the report that you rendered in August, 1961, was never 
up-dated until after May 23? A. On this property it was not, no, sir. 


* * * * * 


395 (BENCH CONFERENCE:) 
* * * * * 
397 THE COURT: Mr. Friedlander, I am going to suggest that you have 
repeated a lot of things over again and I must say to you, with all 
due respect, it looks to me that you have brought into this record things 
which we tried to keep out and I specifically ask what is your purpose 
at this time, sir? 
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can't -- 
THE COURT: No. 
MR. FRIEDLANDER: Would you read the order? | 
THE COURT: If you will answer my question. | 
MR. FRIEDLANDER: The purpose is to show that the property 
was taken on May 23, Lot 802. | 
THE COURT: Is that your purpose? 
398 MR. FRIEDLANDER: Yes, sir. 


THE COURT: I will sustain the objection. 
* * * 


| 
| 
| 
| 
MR. FRIEDLANDER: Let me explain first what the facts are. I 
| 
| 


403 (END OF BENCH CONFERENCE:) | 
404 THE COURT: Mr. Witness, I am going to make a statement and 
ask you to either confirm or deny it. We have been talking about some- 
thing where we are trying to get a premise in this matter, Gentlemen. 
I understand that you did make an appraisal of lots 820, 821 and 
822 as of May 23, 1962, Is that the fict? | 
THE WITNESS: That is absolutely correct. 
* * * * 
BY MR. FRIEDLANDER: 
Q. When did you make that appraisal? A. The appraisal is dated 
July 19, 1962 and it was made in -- | 


* * * * * 


409 QQ. When was the last time that you saw the house on any of your 
visits? A. I really couldn't pin point that, Mr. Friedlander. It was 
in the spring of '62. | 

Q. But it was there on May 28, '62? A. Yes, sir. 
Q. At that time, what was the condition of the house, if you re- 
member? A. Basically the same as when our previous inspection had 

been made, 1961. | 


* * * * *| 


| 
415 Q. What was the highest and best use for that property and speaking 
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now of the part not taken by the road, the two rear lots? A. The 
Only use that I could see for it would be an annexation for an adjoining 
Property. 

* x * * * 

Q. Can you tell us, sir, what the highest and best use was to 
become a part of some other land, is that right? A. That would have 
been the only use that I could speculate on. 

* * * x * 

THE COURT: Would it have value by an acquisition as to some 
property that is contiguous thereto? Is that what you said? 

THE WITNESS: Yes, sir. 

BY MR. FRIEDLANDER: 

Q. Now, the opinion that you formed was made on what you saw 

in the area, is that not correct? A. That is correct. 


Q. Did you see any such -- did you see such an assembly that this 


might become contiguous with and part of it? A. Yes, sir. 

Q. What assembly was that? A. That was the property that the 
motel, the Howard Johnson Motel is now located on. 

* x * * * 

THE COURT: Now, Mr. Friedlander, come to the bench, please, 
sir. 

(BENCH CONFERENCE:) 

MR. WISE: If the Court Please, I do want the record to show my 
objection on all of this notwithstanding the ruling and I understand 
Your Honor has overruled my objection but I do want the record to 
show that my objection goes to all of this. 

* * * * * 

THE COURT: My answer to you, Mr. Wise, it is recorded and the 
record is complete. 

Mr. Friedlander, I am not going to go to the point of speculation 
as to Hunter buying or not buying a specific situation here and I think 
it would be speculation. 

I have gone so far as to have this man state the highest and best 
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use, so far as he sees it, is by annexation to another person. 
MR. FRIEDLANDER: How could we have any question of the best 

use of this property when in 1961 it had already been taken, physically? 

419 THE COURT: I have ruled, sir, on that. | 

MR, FRIEDLANDER: I mean this is a different question: 

THE COURT: Well, it isn't different to me, sir. 

* * * * * | 

MR. FRIEDLANDER: But the contention here, as I understand it -- 
THE COURT: I am not dealing with contentions. I have ruled on 

this. Move to something else, sir. | 

(END OF BENCH CONFERENCE:) 


* * * 


BY MR, FRIEDLANDER: 


Q. I want you to tell me the amount of square foot your records 


shows was in each lot. A. I don't have the area. Wait a minute. 
Maybe I do. 
422 Iam looking to see if I have it, sir. Iam sorry Mr. Friedlander, 
I don't have it, the area of each one of those lots individually. I did 
figure out what the total area figured to and the total cost is $68, 000 
for the two properties. | 
* * * * * 

A. 803 and 804 and I got the figures out of the plat book, as to how 
many square feet were in each lot and added the two and divided the 
total sales price or purchase price of $68,000 by the number of square 
feet and that gave me the number of -- price per square foot. 

THE COURT: You gave that as what, sir. | 

THE WITNESS: $43. | 


* x * * * | 


Q. But you noticed, did you not, in looking over these sales of 
lands that the price was going up? A. I would like to explain, if I may, 
| 
423 without interruption -- 


* * 
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THE COURT: Let him finish that, will you, please? 

THE WITNESS: I would like to say that the basic part of Dr. Hun- 
ter's property which fronts on Virginia Avenue, was purchased by 
him for around $27.52 a square foot but very soon after the purchase, 
it was known that the highway was going to come through and it took 
a part of Dr. Hunter's original property and he was going to lose an 


access -- one of his accesses on I Street and that left him with a very 


narrow access -- 
* * * * * 

THE WITNESS: I wanted to explain why I think it was almost 
necessary for Dr. Hunter to have paid a premium price for these two 
lots. 

* * * * * 

THE WITNESS: It left Dr. Hunter with a very narrow frontage on 
I Street which he needed to enlarge, so that he would have good access 
clear through from Virginia to I and it was almost a necessity for 
him to get lot 803 and 804 so he could have a good building site. 

BY MR. FRIEDLANDER: 

Q. Didn't he need lot 820 and lot 822? A. He used it now but it 
was to my way of thinking it was not necessary because the frontage 
was all gone. 

* * * * * 

Q. You say he used it but it was not necessary? A. Yes. He 
used it for his present building. 

Q. Yes. A. But I don't think it would have been necessary in the 
original plans because what he was seeking was frontage on I Street 
for his access. 

425 Q. Did you ever see the original plans? A. No, but I know the 
building that is there now. 

Q. And do you testify that the building -- you said he used the land? 
A. Right. 

Q. But you said it wasn't necessary? A. Yes. 
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Q. Now, the ramp upon which sits on this property, right up to 
the edge of the -- where the road goes, is a very short curve as it 
is, is itnot? A. Yes. | 

Q. And if you took away the width of 822, it would be even shorter 
and you couldn't have that ramp. A. The bulk of the building, Mr s 
Friedlander, is the important thing. The ramp can be switched around 
and we had any number of buildings we appraised and they switched 
the ramps without too much difficulty but the bulk of the baling is 
what is necessary in this building. 

Q. Would you look at these pictures and tell us if they represent 
the use of that ramp? A. Yes, sir. The picture here goes over the 


rear part of the subject property. 
* * 


[Filed July 26, 1963] 
Washington, D.C. 
May 16, 1963: 
* * * * 
CHARLES L. NORRIS, Jr. 
was called as a witness on behalf of the defendant, being cy sworn, 
was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR, FRIEDLANDER: | 
* * * * * 
Q. Directing your attention to Square 6, and particularly to lots 
820, 822 and 821, which was formerly lot 802 -- A. Yes. | 
* * * * * | 
| 
Q. Now, have you had occasion to purchase that property for others 
as areal estate man? A. Yes, sir. 
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Q. How far back would your records show that you represented 
anyone in the acquisition of that property? A. It goes back to about 
1956. I sold this property to the man that remodeled them and sold 
them after they were remodeled. 

Q. So bringing us down to the present period and the present period 
I refer to is May 23, 1962, which is the date of taking, do you under - 
stand, Mr. Norris, that we are interested in that date? A. Yes, sir. 

Q. Now, immediately prior to that date, had you acquired the 
property for a Mrs. Mahoney? 

* * 
609 A. Yes. 

Q. And then from Mahoney to obtain a title to go into deed which 
resulted in lots 820, 821 and 822, is that correct? A. Yes, sir, this 
was at the direction of the purchaser. 

Q. Now, are you familiar with the surrounding area of these three 
lots? A. Yes, sir. 

Q. What is to the south of them? A. It is a part of the site being 
used for the -- at that time being used for the construction of the 
Howard Johnson Motel. 

Q. Now, do you know what was to the -- I think this is west -- to 
the west of it? Al Yes. There were two houses quite similar to 
this one built by the same builder -- remodeled by the same remodeler 
at the same time this one was remodeled. 

Q. Now, speaking of the lot and I think that would be lot 803 and 

804, is that right? A. Yes, sir. 

Q. And what was the highest and best use for that lot, 821, 822 
and 820? 

* * * * * 

THE WITNESS: * * * The highest and best use that lots 820, 821 
and 822, I think, it is being so used at that time as a part of the site 
for the Howard Johnson Motel. 


* * 
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611 THE WITNESS: They were being put, these two southernly lots, 
820 and 822, were being put to what I consider their highest and best 
use and that was a part of the site which comprises the location of this 
motel. 


* * * 


612 (BENCH CONFERENCE:) 
* * * * * 

616 THE COURT: * * * I think, Mr. Wise, that I ought to say this 
to you, because I think that what has been put into this record by some 
of your witnesses, that on the question of just compensation to be 
received for lots 820, 821 and 822, what its relation to its highest and 
best use is, I think that there is testimony from your first witness 
indicating it does have an absorption value. 

617  Ithink your second witness, too, indicates it does have some value 
and maybe he didn't use the word absorption but assembly in relation 


to its contiguous area. 


I am saying this so you can further protect yourself on the record, 


if it be true. | 

Iam, therefore, going to receive evidence as to that but that does 
not mean, Mr. Friedlander, that I am going back to any negotiations 
that took place between Hunter and others. | 

* * * 
(END OF BENCH CONFERENCE:) 
BY MR. FRIEDLANDER: 

Q. I think you told us about lot 803 which is directly west of lots 
821, 822 and 820? Is that correct? A. Yes, sir. 803 sold August, 
1961, for $34,000. | 

Q. How much did that represent per square? A. $39. 77, 

Q. Now, is this area one of the areas which are appreciating in 
value or depreciating in value? A. Appreciating, sir. ! 

Q. Now, was there a sale of lot 804 which is the lot to the east of 
803, was that sold during 1961? A. Yes, sir, that was sold on Sept- 
ember 21, 1961, for the same price, $34,000; it was a smaller lot 


and contained 714 square feet and that sale was equivalent of $47.62 a 
square foot. 

Q. Now, to your own knowledge, while the purchasers of lot 803 
and 804, what happened to the improvements on that property immedi- 
ately after there purchase? A. They were demolished. 

Q. Is that the reason you used the square foot value? A. Yes, sir. 

Q. Now, what happened to the improvements of lots 822, 820 and 
821? A. That was -- those improvements were only on lot 821 and 

822. Lot 820 was unimproved. 

Q. What happened to that? 

* x * * * 
A. They were taken -- they were not taken down immediately. The 
rear part of the lot was a part of the site being excavated and it creat- 
ed an element of danger. The rear part of the garden part of this 
property was being excavated and the westernly wall was being damaged 
or threatened, rather, with a dangerous condition and the Buildings’ 
Inspectors office was concerned about the requirement of under -- 

MR. WISE: I object if the court please, about what the Building 
Inspectors were concerned with. 

THE COURT: I think the question, Mr. Friedlander, was, what 
was there. 

BY MR. FRIEDLANDER: 
* * * * * 

Q. -- more briefly so we won't spend so much time. Did there 
come a time when the tenants moved out? A. Yes, sir. 


* * * * * 


Q. Do you know when the tenants moved out? A. It was the early 
part of May and possibly a little bit before the first of May. 

THE COURT: What year? 

THE WITNESS: Iam sorry. 1962. 


* * * * * 


Q. Did you move them out? A. No, sir. He moved himself be- 
cause of this danger -- damage and he was also moved because -- 
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| 
* * * * * | 
634 MR. FRIEDLANDER: Out of the presence of the jury, * * * 
635 * * * * * 

MR. FRIEDLANDER: The ones I previously marked because I 
think, Your Honor, some are admissible and I thought Your Honor 
should have an opportunity to see -- 

THE COURT: Let me do this: If you want me to view them, sir, 
as indicative of value as it stands, I will extend you the courtesy of 
looking at them on the court's own time and then we can come back 


| 
and will give you an opportunity to talk about them later. 


* * * * * | 
| 


MR. FRIEDLANDER: * * * We are offering all of them one by one. 


* * * * *x 


MR, FRIEDLANDER: That is Preissler's exhibits 1 through 9. 


* * * * | 


THE COURT: If you will leave those, I will read through them. 


* * * * 

(END OF BENCH CONFERENCE:) 

* * * * 
CROSS EXAMINATION 

BY MR. WISE: 

* * * * 

Q. * * * Now, let's take these and break it down, if you please, 
because these lots are condemned separately and we will need that 
for our own edification. Tell me, please, what in your opinion was 
the fair market value of lot 821 on the day of taking compeieice 128.30 
square feet? 

* * * * * i 

THE WITNESS: I am sorry. Lots 821 and 822 comprise one site 

for a remodeled house that was on there. I am not prepared to try to 

641 break down the individual values. 128 square feet, the little tri- 
angular lot, 18 by 19 by 23, has no practical use. It is too small to 
build on. | 
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BY MR. WISE: 

Q. Are you telling me that lot 821 on the day of taking has no 
practical value or use? A. No, sir -- that is right. 

* * * * * 

Q. Now, 822 has a square footage of what? A. I don't show that 
on my plat, sir. I would have to refer to one of these. 

This was made prior to the sub-division of that lot, 

Q. I will tell you and it will save a trip to the board. 

603.46 square feet and now tell the court and the jury, please what 
was the fair market value of lot 802 comprising 603.46 square feet as 
of May 23, 1962? 

* * *x * * 

THE WITNESS: Iam sorry, sir. I can't do it, because these lots 

comprise one site for one building. 
BY MR. WISE: 
Q. Would you say that has no practical use? A. No, it was being 


used. It was included in the building permit issued by the building 
inspectors for the construction and used in the computation of land 
area for the motel that was under construction. 


* * * * * 


Q. Are you telling the court and the jury now, Mr. Norris, that 
you are unable to give the fair market value of lot 822? A. I have not 
considered the lots 820, 821 and 822 as to their individual value. No, 
sir, I have not. 

Q. Then you are unable to help us? A. I think that is correct, 
yes, sir. 

* * * * * 

Q. Do you know whether that house rested on one or two lots? 
A. It rested on lots 821 and 822. 

Q. Now, were lots 821 and 822 in the same ownership on the day 
of taking? A. No, sir. 

Q. So you knew, did you not, when you got that far that you had to 
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valuate each lot separately as to each separate owner, did you not? 
A. No, sir, I did not. 3 
Q. And you are unable to tell Mr. Preissler, Mrs. Scholl and Mr. 
Pagola at this time what, if anything, their respective lots are worth, 
is that right? A. Yes, sir, that is right. 
Q. You can't do it? A. No, sir. 
* * * * 
REDIRECT EXAMINATION 
BY MR, FRIEDLANDER: 


* * * * * | 


Q. Give me the square foot figure, sir -- Your Honor we will 
undertake to compute it or the jury can. A. Computing these other 
sales and anticipating the inclusion of the zoning, I would put this in 
an average of about 42 to $43. a square foot. That isa little bit less 
than the last sale of lot 804 and a little bit more than the prior sale 
of lot 803. | 

* * * 
RECROSS EXAMINATION 
BY MR. WISE: 
* * * * * 

Q. After having told me a few minutes ago that lot 822 had no 
practical use and you placed no valuation on it, do you care now to 
place a valuation on that lot containing 128.3 square feet. A. No, sir. 
I am appraising the entire lot. My feeling is that it has a value of -- 

in the range of 42. | 

Q. The entire lot. There are three lots there. A. Yes. But 
802 -- 822 and 821, were used as a site for one building. | 


* * * * x 


THE COURT: Mr. Witness, we are not trying to confuse you. We 
are trying to understand. There are three lots here to be evaluated. 
Can you valuate them or not, sir? | 

THE WITNESS: Your Honor, I cannot. 
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THE COURT: All right. You have answered the question. 
THE WITNESS: They are not separable. They are used as one. 
* * * * * 

652 FERNANDO TREAT NORCROSS 
was called to the stand on behalf of the defendant, being duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR, FRIEDLANDER: 
Q. Would you state your full name, sir? A. Fernando Treat 
Norcross. 
* * * * * 

653 Q. And did you at my request go to the area of I Street between 
26th and 27th Street to review the rear of the Howard Johnson Motel? 
A. I did. 

Q. Were you requested to examine those buildings or ramps at lots, 
821, 822 and 820? A. Yes. 

Q. Did you do that? A. Yes, sir, I did. 

Q. When did you do that? A. On May 7. 

Q. What year? A. Of this year. 

654 MR. WISE: May I ask, if it please the court, the relevancy of this 
testimony, May 7, 1963? 

THE COURT: Come to the bench. 
* * * * * 

655 MR. FRIEDLANDER: The first witness who testified said that he 
went there in May 1963 and we asked him what he saw. He described 
to some extent what he saw which was sort of confusing and I think it 
is admissible on that basis for the purpose of showing that if the witness 
had been there in May, 1963, he would have seen -- 

* * * * * 
THE COURT: Let's try to finish one thing at a time. You want him 
for what purpose? 
MR. FRIEDLANDER: The first witness testified that he went there -- 
THE COURT: Who was the first witness? 
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MR. FRIEDLANDER: Mr. Boucher. He testified he went there in 
May, 1963 and he was asked what he saw. He gave a description of 
what he saw there which was not in my opinion accurate and we now 
propose to impeach him by showing what was actually there. 
* * * * * | 
660 THE COURT: He did say this: "What did you find when you examin- 
ed the property in April of 1963,"' is that what you are referring to? 
MR, FRIEDLANDER: Yes. 
* * * * * | 
THE COURT: He says: I would prefer to say I was uncertain if the 
improvements were or were not there. ! 
* * * * * | 
665 THE COURT: Your sole purpose is for the purpose of impeachment 
and I will overrule it, sir. Frankly, I do not think he said anything 
here to impeach. | 
* * * x *x | 
THE COURT: I think we will leave it where it is, Mr. Friedlander. 
666 MR. FRIEDLANDER: May the witness testify as to '63 then? 
THE COURT: No, sir, not in '63, because I do not think he has 
anything there to impeach and I think we are dealing with it as of May 23. 


* * * * * 


MR. FRIEDLANDER: Then the record shows that we have tendered 


-- may I refer to the exhibit? 
* * * * 
MR. FRIEDLANDER: Exhibit 9. 
THE COURT: All right. 
THE DEPUTY CLERK: Nine. 


* * * * * 


(Whereupon counsel resumed their places at the table * * *) 


* * * * * | 


[Filed May 20, 1963] 


810 Washington, D.C. 
May 17, 1963 


* * * * * 


955 ARGUMENT BY MR. FRIEDLANDER 
* * * * * 
959 The evidence shows in this case, and I am going to read from the 
record very briefly -- it shows what use Doctor Hunter was making 
of Lots 820 and 822 before he ever acquired them. 
We find, according to the record, at page 610, reading from the 
testimony of a gentleman who, I would say, knows more about this 
area than anybody else in the courtroom, and that is young Mr. Norris. 


* * * * * 


He telis us on page 610: 
The highest and best use that lots 820, 821, and 822, I think, 


it is being so used at that time as a part of the site for the Howard 
Johnson Motel. 


By what reason can we Say that Doctor Hunter was using that pro- 
perty? We know from what Mr. Breuninger told us that there was an 
exchange of property between the District of Columbia and Doctor 
Hunter in order that Doctor Hunter could use this site. 

960 I am presuming, I think, and I think I have the right to presume 
from the evidence, that the only two portions appearing to have not 
been acquired at that time was the portion of Lot 8 and these two Lots 
822, and 820. 

* * * x ae 

Your figure, according to the instructions of this Court, in my judg- 
ment, must entail a consideration of those circumstances which would 
naturally result -- what price would they get if the District hadn't 
exchanged the land but Doctor Hunter had to buy it. 

If the District exchanged the land, they must have gotten full value 
for the exchange and no sympathy need be shown to them. 
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Therefore, we are faced with the problem: shall the District of 
Columbia say that Lot 820 is worthless because it is so small? 

961 Shall we say 822 is worthless because you couldn't have a house on 
it? ! 

Can you tear a house down and say you couldn't have used it anyway 
because the lot was divided? | 

Now, is that the fact in this case? The fact is, the assumption of 
ownership or control appeared long before May or prior to May 23, 
1962, so that on that crucial date of May 23, 1962, Doctor Hunter had 
assembled these two lots in his group, but these people had not yet 
been paid for them, nor had they sold them. 

We are now faced with the problem of litigation and we have no way 
of telling you, because of the rules of evidence, with which we have no 
quarrel at this time -- we cannot tell you and explain that situation, 
but we only need to know that on May 23, 1962, these owners of these 
lots stood as owners of property which was necessary and essential, 
in my opinion, to the assembly that Doctor Hunter was making, and 
they are entitled not to the price that young Norris says, somewhere 
between the sale in September and the sale in August -- but they are 
entitled to the value in your judgment, from the evidence you have 
heard from all these appraisers, even though in other matters, as to 
what would have been the fair market value of that property, almost 

962 a year later, when the last piece needed to be assembled. 
* * * * * 
964 But in this case, they had already taken the property. They were 
using it. And that made it a little different. 


* * * * * 


965 Do you believe that these people were at the mercy of the assembler 
who needed that piece to straighten the line and complete the assembly, 
who had paid $47.00 a square foot for the piece next to it? | 
Who was at whose mercy? Are we going to blow hot and cold? 


Are we going to say with one breath, the property is not worth 
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anything, that the man who was at the mercy of the assembler, his 
price was low -- when all the while we know that if it were not for the 
involuntary nature of the taking, the negotiations would have been 

just the opposite and the assembler would have had to come up and pay 
more than $47.00 a square foot. 

* * * *x *x 

966 I think we have spoken of the portion of these lots being part of the 
assembly and used as such. 
There is one thing that ought to be called to your attention on this 
point, from the record, at page 643. 
The witness Norris was asked: 
Q. Would you say that has no practical use? 
Speaking of the lots. 

A. No, it was being used. It was included in the building 
permit issued by the building inspectors for the construction and 
used in the computation of land area for the motel that was under 
construction. 


I find difficulty in understanding the position of the District. These 
things they know. 

967 Are we at such a stage that no longer do property rights seem im- 
portant, that we must be concerned and sympathetic to the detriment 
of people who own property which suddenly became valuable? 

Are we to take the position now that when the assembly had taken 
the land, had included in its building permit, all before the taking date 
had used it to compute the occupancy area that they would build on -- 

Are we now to say that it is of no value? 


* * * * * 


968 You have no problem but that was used as that at the time of taking. 


* * * * * 
When, after it was rezoned and after it was being used, it is con- 
demned as in three parcels and you now are told that you should figure 
that this land is worth a total -- three lots, total of some $21,000 -- 


* * * * * 


[Filed May 20, 1963] 


DISTRICT OF COLUMBIA 
a municipal corporation, 


Plaintiff 


| 
v. 


All of Lot 820 in Square 6, con- 
taining 97.52 sq.ft., etc., et al. 


District Court No. 10-62 


) 
) 
) 
) 
) 
(Condemnation for the acquisi- 
) tion of land for municipal pur- 
) poses in Squares 6 and 17, 
— ) vicinity of 26th St., and Virginia 
BETTIE M. SCHOLL, et al, ) 
and ) 
UNKNOWN OWNERS, ) 
) 
) 
) 
) 
) 


Ave., N.W., in the District of 


Columbia.) | 


Defendants 


OSCAR B, HUNTER, Jr., 
ANNE B, HUNTER, 


Intervenors. 


REPORT AND AWARD OF JURORS 

The undersigned, heretofore appointed jurors by this Honorable 
Court to appraise the value of the respective interests of all persons 
concerned in the land and premises known as Lots 820, 821, 822, 
805 and 8, all in Square 6 and Lots 826, 827, 26, 25, 19, 20,21, 
805 and 806, all in Square 17; mentioned and described in the com- 
plaint filed in the above-entitled cause, respectfully show to the Court: 

That after being duly sworn by the Court for the proper performance 
of our duty and after due notice to all parties interested, we examined 
the land and premises hereinafter described, and, thereafter, after 
due notice to all parties interested, we heard the testimony in Court 
of the witnesses offered on behalf of the parties in interest; and upon 
our personal examination aforesaid, and the testimony aforesaid, we 
estimate, appraise and determine the value of the respective interests 
of all persons concerned in the land and premises aforesaid to be as 
follows: | 
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Amount awarded as damages 


All of Lot 820 in Square 6, 
containing 97.52 square feet $ 2,925.60 


All of Lot 821 in Square 6, 
containing 128.30 square feet $ 3,849.00 


All of Lot 822 in Square 6, 
containing 603.46 square feet $ 18,103.80 


All of Lot 805 in Square 6, 
containing 834.25 square feet $ 45,000.00 


All of Lot 8 in Square 6, containing 
4516.86 square feet $ 84,961.50 


Part of Lots 826 and 827 in Square 
17, containing 522.73 square feet 
and 3,777.94 square feet respectively $134,095.00 


Part of Lot 26 in Square 17, and all of 

Lots 25, 19, 20 and 21 in Square 17, 

containing 398.28; 2149.75; 1500.0; 

1181.25 and 1181.25 square feet 

respectively $199, 880.00 


All of Lot 805 in Square 17, contain- 
ing 776.62 square feet $ 23,000.00 


All of Lot 806 in Square 17, contain- 
ing 776.62 square feet $ 24,500.00 

IN WITNESS WHEREOF, We have hereunto set our hands and seals 
this 20th day of May, 1963. 


(SEAL) /s/ Calvin Hawley Oakes 
(SEAL) /s/ Julius Frager 
(SEAL) /s/ John E. Holloway 
(SEAL) /s/ Winfield A. Gingrich 
(SEAL) /s/ Louis Isaacoff 


[ Filed June 10, 1963] 


OBJECTION AND EXCEPTION TO APPRAISEMENT 
COMES NOW Bettie M. Scholl, Jean F. J. Pergola, Detlev 


Preissler and Audrey Preissler and objects and take exception to the 
appraisement by the Jury of Lot 821, Lot 820 and Lot 822 in Square 
6 for the reason that said appraisement was based upon evidence from 
which there had been excluded the contract between the District of 
Columbia and Intervenors Oscar B. Hunter, Jr. and Anne B. Hunter. 
The Court also excluded testimony as to the use of the property at the 
time of taking and prevented the cross examination of the Government 
witnesses as to the existing situation with respect to the possession 
of said property and the contemplated ownership by the Intervenors. 
/s/ Mark P. Friedlander 
* * * 


[Certificate of service: dated June 10, 1963] 


[Filed June 20, 1963] 


ORDER OVERRULING OBJECTIONS AND EXCEPTIONS TO THE 
APPRAISEMENT OR AWARD OF THE JURY AS TO LOTS 821, 
822 and 820 IN SQUARE 6 AND RATIFYING AND CONFIRM- 
ING SUCH AWARD 


Upon consideration of the objections and exceptions made 4 the de- 
fendants Bettie M. Scholl, Jean F. J. Pergola and Detlev and Audrey 
Preissler to the appraisement or award of the jury made on May 20, 
1963, as to Lots 821, 820 and 822 in Square 6, of the memorandum 
of Points and Authorities in opposition to such, of oral argument of 
counsel for these defendants and for the plaintiff and of the entire 
record in this case, it is, by the Court, this 20th day of June, 1963, 
ORDERED: That the objections and exceptions made by these 
defendants, the former owners of Lots 821, 820 and 822, in Square 6 
to the appraisement or award of the jury dated May 20, 1963 be, and 


the same are hereby overruled. 
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IT IS FURTHER ORDERED: That the appraisement or award of 
the jury dated May 20, 1963 as to Lots 821, 820 and 822 in Square 6 
be, and the same is hereby ratified and confirmed. 


/s/ R. B. Keech 
United States District Judge 


[ Filed June 20, 1963] 


NOTICE OF APPEAL 


Notice is hereby given this 20 day of June, 1963, that Bettie M. 
Scholl, Jean F. J. Pergola, Detlev Preissler and Audrey Preissler 
hereby appeal to the United States Court of Appeals for the District 
of Columbia Circuit from the judgment of this Court entered on the 
20 day of May and on the 20th day of June, 1963, in favor of Bettie 
M. Scholl, Jean F. J. Pergola, Detlev Preissler and Audrey Preissler, 
against the District of Columbia; and 

The Defendants, Bettie M. Scholl, Detlev Preissler and Audrey 
Preissler also appeal to the said United States Court of Appeals for the 
District of Columbia Circuit from the Order of the District Court deny- 
ing the motion of the above named Bettie M. Scholl, Detlev Preissler 
and Audrey Preissler to vacate the declaration of taking filed on May 
23, 1962, which Order was in favor of the District of Columbia, Oscar 
B. Hunter, Jr. and Anne B. Hunter, and against said Bettie M. Scholl, 
Detlev Preissler and Audrey Preissler. 


DLANDER & DLANDER 
By /s/ Mark P. Bi diiger 


Attorneys for Defendants, Bettie M. 
To be served: Scholl, Jean F. J. Pergola, Detlev 
District of Columbia, by Preissler, ang pure” Preissler 


Office of the Corporation Counsel 
District Building * * * 


[ Filed June 24, 1963] | 


ORDER RATIFYING AND CONFIRMING VERDICT OF J U RY 


Upon motion of plaintiff to ratify and confirm the Verdict and Award 
of the Jury returned herein on the 20th day of May, 1963 as to all of 
lot 805 in Square 6; all of lot 8 in Square 6; part of lots 826 and 827 
in Square 17; part of lot 26 in Square 17, and all of lots 25, 19, 20 
and 21 in Square 17; all of lot 805 in Square 17; all of lot 806 in Square 
17; all of lot 26 in Square 6; all of lots 5, 800, 801 and 802 in Square 
17; all of lot 809 in Square 17; part of lot 27 in Square 17; and part of 
lot 810 in Square 17, and it appearing to the Court that no objections 
or exceptions have been taken to the Verdict and Award of the Jury 
as to the above-listed property. | 

It is, by the Court, this 24th day of June, 1963, 

ORDERED: That the said Verdict and Award of the Jury be, and 
the same is hereby, in all respects finally ratified and confirmed as 
to all of lot 805 in Square 6; all of lot 8 in Square 6; part of lots 826 
and 827 in Square 17; part of lot 26 in Square 17, and all of lots 25, 
19, 20 and 21 in Square 17; all of lot 805 in Square 17; all of lot 806 
in Square 17; all of lot 26 in Square 6; all of lots 5, 800, 801 and 
802 in Square 17; all of lot 809 in Square 17; part of lot 27 in Aer 
17; and part of lot 810 in Square 17. 


/s/ R. B, KEECH | 
United States District Judge 


BRIEF FOR APPELLEE 


UNITED STATES COURT OF APPEALS 
A For The District Of Columbia Circuit 
» 


No. 18,023 


BETTIE M. SCHOLL, et al., 
Appellants, 
Vv. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 


tal Sank Rare 
¢ States Court of Appeals 


= wolumoia Circuit 


~ 


OCT 20 1963 HUBERT B. PAIR, 
Assistant Corporation 


fe) ae Counsel, D. C. 
elene YanLous 
JOHN R. HESS, 


Assistant Corporation 
Counsel, D. C. 


Attorneys for Appellee, 
District Building, 
Washington, D. C. 20004 


QUESTIONS PRESENTED 


1. Where, in connection with the construction of a limited 
access highway, the appellee filed a complaint and declaration of 
taking covering not only the portion of Lot 802 in Square 6 which was 
actually needed, but a landlocked remnant of such lot as well, and 
where the appellants failed, within the time prescribed by the rules, 
to appeal from an order entered on August 8, 1962, denying a motion 
to vacate the declaration of taking as to such landlocked remnant, 
was not every issue as to the legality of the taking conclusively 
resolved by the District Court judgment? 

2. Assuming, arguendo, that the question of the legality of 
the taking was not conclusively resolved, did not the District of 
Columbia have the authority, under the statute providing for excess 
condemnation, to condemn the landlocked remnant of such Lot 802? 

3. When, on the issue of fair market value, the circum- 
stances giving rise to the use being made of the remnants of Lot 802 
are not properly a matter for jury consideration, but, nevertheless, 
the jury was informed of the substance of that which was intended to 
be established by certain excluded exhibits pertaining to the use made 
of such remnants and the circumstances giving rise to such use, 


was not the exclusion of the exhibits free of error? 


INDEX 
SUBJECT INDEX 
Questions Presented ............ eee ee eee reece eee eecees } F 
Counter-Statement of the Case ........---ee eee ee eee ceees 2 
Statute Involved | 
Rule Involved 
Summary of the Argument 
Argument: 
I The appeal, insofar as it challenges the 
judgment of the District Court entered 
‘August 8, 1962, should be dismissed. 
Il The court below correctly determined that the 


remnants of Lot 802 were taken for a 
public or municipal purpose. ...........--- Be 


Il The trial of the issue of fair market value | 
was free of any prejudicial error. ......... + 


Conclusion 


City of Cincinnati v. Vester et al., 
33 F. 2d 242 (6th Cir. 1929), aff'd. on 
procedural grounds, 281 U. S. 439 


Cold Metal Process Co. et al. v. United Engineering & 
Foundry Co. , 
$51 U. S. 445 


Dooling v. Overholser, | 
——~"100 U. S. App. D. C. 247, 243 F. 2d 825......... los 16 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit | 


No. 18,023 


BETTIE M. SCHOLL, et al., 
Appellants, 
v. 
DISTRICT OF COLUMBIA, 
Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 
This appeal is from two separate judgments of the United 
States District Court in a condemnation case (J. A. 94). The 
first judgment, entered August 8, 1962, followed extensive findings 
of fact and conclusions of law upon the basis of which the court held, 


contrary to the appellants’ assertions, that the taking of the remnant 


of Lot 802 was for a municipal purpose (J. A. 41-45). The second 


1 


judgment, entered June 20, 1963, overruled appellants’ objections 
and exceptions to the report and award of the jurors as to Lots 820, 


821, 822 (formerly Lot 802), returned May 20, 1963 (J. A. 98). 


Pleadings 

In furtherance of the municipal purpose of constructing the 
Potomac River Freeway, the District of Columbia, on May 23, 1962, 
filed in the District’ Court 2 complaint for the condemnation of 
various properties in the District of Columbia (J. A. 1-8). Among 
the properties condemned was Lot 802 in Square 6 (J. A. 3). On 
the same day the District filed a declaration of taking, and deposited 
in the Registry of the Court for the use of the persons entitled 


thereto, various sums of money as estimated just compensation for 


the properties involved (J. A. 8). 1 Anna C. Mahoney and Aileen C. 


Mahoney were named in the complaint as "[t]he persons known to 
the plaintiff to have or claim an interest in [Lot 802 in Square 6]. 
CeO CE A..2, 9): 


1 asa result of this procedure, title to each piece of property 
being condemned automatically became vested in the District of 
Columbia (Section 16-605, D. C. Code, 1961). 


Shortly after the complaint and declaration of taking were 
filed, the appellants, alleging that they were the owners of Eee 
of the lot formerly numbered Lot 802 in Square 6, moved the court 
to vacate the declaration of taking on the ground that such portions of 
Lot 802 were not needed for any municipal purpose (J. A. 10). 

Oscar B. Hunter, Jr., and Anne B. Hunter, who, by viride 
of a contract with the District of Columbia, had an interest in the 
lot formerly numbered Lot 802, obtained permission of the court to 
intervene (J. A. 19), and filed a verified answer to appellants’ 
motion to vacate the declaration of taking (J. A. 36). Filed with 
their answer was a copy of their contract with the District of Columbia 
dated June 27, 1961, approximately one year prior to the filing of the 
complaint and declaration of taking (J. A. 17). The contract 
recited that the acquisition of land for the construction of the 
Potomac River Freeway, including a part of such Lot 802, would 
result in the remainder of such lot being completely landlocked and 
unsuitable for improvement (J. A. 17). The remainder of Lot 802 
was surrounded by property owned by the intervenors, upon which 
they were planning to construct a motor lodge (see colored plat in 
folder filed as part of joint appendix). The Commissioners of the 


District of Columbia agreed to convey the remainder of Lot 802, 


together with other land to the intervenors in exchange for land 
owned by the intervenors, which was needed for the construction of 


the freeway (J. A. 17). 


Proceedings in the District Court on the 
Motion 20 Vacate the Declaration of Taking 


At the hearing on appellarts' motion to vacate the declaration 
of taking, evidence was presented from which the court could have 
found, as it did, the following: 

Lot 802 in Square 6 was slightly irregular in shape and 
contained 829.28 square feet (J. A. 41). It was improved by a 
single-family row house (J. A. 41). The northern portion of the 
lot, which fronted on Eye Street, provided the only access to any 
public way (J. A. 41). The District of Columbia, in planning the 
Potomac River Freeway, made a determination to take 128.30 square 
feet of the northern portion of the lot to be used as a part of the 
roadway (J. A. 41-42). The taking would remove all the frontage 
of the lot on Eye Street, and would result in the destruction of a 
substantial portion of the house (J. A. 41-42). 

The Potomac River Freeway, as a part of the Primary 


Interstate System of Federal Aid Highways, is planned as a limited 


| 
access highway, accessible at only certain designated points of 
which Lot 802 is not one (J. A. 42). Upon completion of the free- 
way, the remnant of Lot 802 would be bounded on the north by the 
highway, '"* * * on the West and South by land owned by Intervenors 
* * * and on the East by similar remnants of land from Lots goo and 
801 which in turn would be bounded by the limited access highway 
and the land of Intervenors." (J. A. 42.) The remnants of 
Lots 802, 801 and 800 would thus be completely landlocked and 
unusable by anyone other than the intervenors (J. A. 42). : 

On May 14, 1962, nine days prior to the filing of the ! 
complaint and declaration of taking, appellants Preisslers acquired 
from the Mahoneys all of Lot 802 with the exception of a small 
rectangular portion at the rear containing 97.52 square feet | 
(J. A. 43). ‘This acquisition took place with full knowledge that the 
District planned to acquire such lot by purchase or condemnation 
(J. A. 48). The small, retained portion of Lot 802 was, on the 
same day, conveyed to appellant Scholl, and thereafter became 
identified as Lot 820 (J. A. 48). On the same day the Preisslers 
conveyed to appellant Pergola, husband of appellant Scholl, the 


portion of Lot 802 which was planned to be incorporated in the road- 


way (J. A. 43). That portion of Lot 802 contained 128. 30 square 


feet, and became thereafter identified as Lot 821. The portion of 
Lot 802 retained by the Preisslers contained 603.46 square feet, 
and thereafter became identified as Lot 822 (J. A. 48; Plat 
contained in folder). These transfers had no valid purpose related 
to the use of the land (J. A. 43). By contract under date of June 27, 
1961, the Commissioners agreed to convey to intervenors certain 
excess remrants in Square 6, including the remnant of Lot 802, and, 
in exchange, intervenors agreed to convey to the District of 
Columbia certain land in Square 6, and intervenors agreed further 
that they would not claim any damage to their land in Square 6 
resulting from its acquisition by the District of Columbia for highway 
purposes (J. A. 42). 

The court concluded from such findings that the whole of 


Lot 802 was taken for a municipal purpose (J. A. 44), and, on 


August 8, 1962, entered its order which reads, in pertinent part: 


"ORDERED, ADJUDGED AND DECREED 
that said Motion be, and the same hereby is, 
denied, and the Court hereby determines 
that there is no just reason for delay and 
hereby directs the entry of a final judgment 
that said movants are not entitled toa 
judgment vacating the Declaration of Taking 
herein as to parts of Lot 802 in Square 6." (J. A. 45.) 


The court, by a separate order, permitted the District to 
amend its complaint and declaration of taking so as to show, among 
other things, the names of the new owners of the three lots carved 
out of Lot 802, and the amount of money, previously deposited in 
the Registry of the Court, to be allocated to each of such owners 


(J. A. $1). 


| 
Proceedings in the Court of Appeals on application for 
permission to take an interlocutory appeal. 


Pursuant to United States Code, Title 28, Section 1292 (b), 
appellants applied to this Court for permission to take an inter- 
locutory appeal from the judgment of the District Court denying 


their motion to vacate the declaration of taking. By order entered 


October 12, 1962, this Court denied the petition, stating: | 


"On consideration of applicants’ application | 
for permission to take an interlocutory appeal, | 
of the opposition of respondent the District of 
Columbia, and it appearing to the court that _ 
the order of the District Court of August 8, 1962, 
does not contain the certification under § 1292 (b) 
Title 28 U. S. Code, and it further appearing | 
that the said order is a final order, it is 


ORDERED by the court that the application | 
is hereby denied." (J. A. 46.) [Emphasis supplied. ] 


Thereupon the appellants moved this Court for reconsidera- 
tion of the application, or, in the alternative, to strike from the 


order the words "{aJnd it further appearing that the saidorder is 


a final order.” (App. 1.)? The motion was denied on December 12, 


1962 (App. 2). No further proceedings were instituted by the 
appellants to contest the ruling of this Court that the District Court 
order is a final order, and no direct appeal from the District Court 


order was noted within the 30-day period permitted by the Rules. 


Proceedings at the trial on the issue of, 
just compensation. 


The case came on for trial and the District Court, being of 
the view that it was, by the prior proceedings, foreclosed from 
further consideration of any question as to the legality of the taking 
of the remnants of Lot 802, confined the trial to the issue of fair 
market value (J. A. 51). Preliminarily, the court, upon the 
urging of counsel for the District, rejected appellants’ proffer of 
evidence pertaining to the use actually being made of remnants of 


Lot 802 and the matters giving rise to such use (J. A. 52-53). 


2 an "App." references are to the appendix in this brief. 


Later, however, the court reversed its position with respect to the 
use being made of the property when the District's appraisers, in 
testifying respecting the highest and best use of the land, voluntarily 


stated that the remnant of Lot 802 was being used to its best jad- 
| 


vantage as a part of the intervenors' assemblage for the construction 
of the Howard Johnson's Motor Lodge (J. A. 59, 64, 72, 75-76, 

| 
78-79). All the appraisers, including the District's appraisers, 


testified that the highest and best use of the property is that of an 


| 
assemblage with the intervenors' property, and valued it accordingly 


(J. A. 58-59, 76, 80). | 
Counsel for the appellants, in his summation to the jury. was 

permitted to make extensive references to the fact that the property, 

prior to and at the time of condemnation, was being used asia part 


of the site for the Howard Johnson's Motor Lodge (J. A. 88). 


He repeated a statement of his witness that the intervenors were 
using the property by virtue of an exchange of property between the 
District and the intervenors (J. A. 88). Appellants’ counsel 
urged that the jurors should, when placing a value on the property, 
keep these circumstances in mind and consider "what price would 
they [the appellants] get if the District hadn't exchanged the land 


but Doctor Hunter [an intervenor] had to buy it." (J. A. 88). 


He argued further thai the property was necessary for the construc- 
tion of the motor lodge (J. A. 89), and that, absent condemnation 
proceedings, the intervenors wauld have been at the mercy of the 
appellarts, and would have had to pay 2 much greater price for the 
preperty than that placed upon it by the District's appraisers 

(J. A. 89-90). 

The appellants, following the return of the verdict by the 
jury, filed objections and exceptions thereto on the ground that the 
“appraisement was based upon evidence from which there had been 
excluded the contract between the District of Columbia and Inter- 
yenors * **," andthat "[t]he Court also excluded testimony as 


to the use of the property at the time of taking and prevented the 


cross examination of the Government witnesses as to the existing 


situation with respect to the possession of said property and the 
contemplated ownership by the Intervenors." (J. A. 93.) 
The court, on June 20, 1963, overruled the appellants’ 


objections and exceptions to the jury verdict (J. A. 93). 


STATUTE INVOLVED 


District of Columbia Code, 1961: 


§ 16-605. Declaration of taking--Contents-- 
Deposit of estimated compensation-- 
Transfer of title to District of Columbia-- 
Compensation--Interest--Deficiency-- 
Excess--Surrender of possession. 


The petitioners may file in a cause, with 
the petition or at any time before judgment, 
a declaration of taking, signed by the com- 
missioners, declaring that said lands are 
thereby taken for use of the District of 
Columbia. * * * 


* * * 

Notwithstanding the provisions of sec- 
tion 16-608, upon the filing of said declaration 
of taking and the deposit in the registry of the 
court, for the use of the persons entitled 
thereto, of the amount of the estimated com- 
pensation stated in the declaration, title to 
the said lands in fee simple absolute, or 
such less estate or interest therein as is 
specified in the declaration, shall vest in the 
District of Columbia, and the lands shall be 
deemed to be condemned and taken for the 
use of the District, and the right to just 
compensation for the same shall vest in the 
persons entitled thereto. * * * 


* * * 


*** (Mar. 3, 1901, ch. 854, § 485a, as 
added July 8, 1982, 47 Stat. 647, ch. 462.) 


RULE INVOLVED 


Federal Rules of Civil Procedure: 


Rule 54. Judgments; Costs 


* * * 


(bo) Judgmecxt Upon Multiple Claims or 
Invoiving Multiple Parties. When more than 
one Claim for relief is presented in an action, 
whether as a claim, counterclaim, cross- 
claim, jor third-party claim, or when miltiple 
parties are involved, the court may direct the 
entry of a final judgment as to one or more 
but fewer than all of the claims or parties 
only upon an express determination that there 
is no just reason for delay and upon an ex- 
press direction for the entry of judgment. 

In the absence of such determination and 
direction, any order or other form of decision, 
however designated, which adjudicates fewer 
than all the claims or the rights and liabilities 
of fewer than all the parties shall not terminate 
the action as to any of the claims or parties, 
and the order or other form of decision is 
subject to revision at any time before the 
entry of judgment adjudicating all the claims 
and the rights and liabilities of all the parties. 
As amended Apr. 17, 1961, eff. July 19, 1961. 


SUMMARY OF THE ARGUMENT 


I 

The appeal from the judgment of August 8, 1962, sansiag the 
motion to vacate the declaration of taking as to parts of Lot 802 and 
in effect upholding the District of Columbia's authority to condemn 
the landlocked remnants of such lot, should be dismissed. Not only 
did the appellants fail to take any steps to challenge this Court's 
determination, made at the time of the denial of the appellants’ 
application for an interlocutory appeal, that the District Court 
judgment was final, but they failed to note any direct appeal to this 
Court from such judgment of the District Court. The judgment 
entered August 8, 1962, therefore, entirely disposed of any issue as 
to the legality of the taking. Since a declaration of taking had been 
filed and an improvement was being placed on the property, , 
certification of finality, under Rule 54 (b), Federal Rules of civil 


Procedure, was properly inserted in the judgment. 


pug 
In any event, since the Congress has given the District of 
Columbia specific authority to acquire for public purposes, by 


condemnation, land in excess of that actually needed, and to dispose 


of any such excess land not needed for the public improvement, the 


District Court's judgment as to the legality of the taking was correct. 


past 
The trial of the issue of fair market value was free of 
prejudicial error. The proffered exhibits pertaining to the present 
use being made of the remnants of Lot 802, and the circumstances 
giving rise to such use were not material to the issue being litigated. 
Even if such exhibits were material, their exclusion did not prejudice 


the appellants, because the substance of what the exhibits were 


intended to convey got before jury, and the appellants’ attorney was 


permitted to make extensive references to their contents in his 


summation to the jury. 


I 


The appeal, insofar as it challenges the judgment of 
e District Court enter gust 8, 5 
ou e dismissed. 


A. Both the question as to the legality of 
the taking of the remnants of Lot 802 
and the question of the finality of the 
order upholding said taking are res 
tadieae 


judicata. 
Following a full and complete hearing on appellants' motion 


to vacate the declaration of taking on the ground that the condemna- 


tion of all of Lot 802 was not necessary for any municipal purpose, 
the District Court made extensive findings of fact and conclusions of 
law to the effect that the taking was proper and lawful (J. A. 41). 
The court then, on August 8, 1962, entered an order which fends 


| 
in pertinent part: 
| 


'% * * said Motion be, and the same hereby 
is, denied, and the Court hereby determines 
that there is no just reason for delay and 
hereby directs the entry of a final judgment 
that said movants are not entitled to a judg- | 
ment vacating the Declaration of Taking herein | 
as to parts of Lot 802 in Square 6." (J. A. 45.) | 


Shortly thereafter, appellants, pursuant to the provisions 


of United States Code, Title 28, Section 1292 (b), made application 


to this Court for permission to take an interlocutory appeal from the 
above order. In denying the application this Court, on October 12, 
1962, entered an order which reads: 
"On consideration of applicants' application 

for permission to ‘ake an interlocutory appeal, 

of the opposition of respondent the District of 

Columbia, and it appearing to the court that 

the order of the District Court of August 8, 

1962, does not contain the certification under 

§ 1292(b) Title 28 U. S. Code, and it further 

appearing that the said order is a final order, 

it is 


ORDERED by the court that the application 
is hereby denied." (3. A. 46.) 


From the foregoing, it is apparent that this Court denied the 
application on two grounds. First, because the application did not 
contain the necessary certificate, and second, because the District 
Court order was final and not interlecutory. '* * * [W]here there 
are two grounds, upon either of which an appellate court may rest 
its decision, and'it adopts both, ‘the ruling on neither is obiter, 
but each is the judgment of the court and of equal validity with the 
other. * * *"* United States v. Title Insurance & Trust Company, 


et al., 265 U. S. 472, 486; Dooling v. Overholser, 100 U. S. App. 


D. C. 247, 250, 243 F. 2d 825, 828. 
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The appellants moved the Court for a reconsideration of their 


petition, or, in the alternative, to strike from the order the words 


"(ajnd it further appearing that the said order is a final order. " 
(App. 1.) The motion was denied in its entirety on December 12, 


1962 (App. 2). 


Faced with this Court's rejection of their contention that the 
order of the court below was interlocutory, the appellants did hot 
| 
attempt a direct appeal to this Court from said District Court order 


nor did they petition the Supreme Court of the United States for a 
writ of certiorari to review the judgment of this Court that the 


| 
District Court judgment entered August 8, 1962, is final. | 


| 
Unquestionably, therefore, by virtue of the appellants’ failure to 


appeal further, any issues as to the legality of the taking as to parts 


of Lot 802 and as to the finality of the judgment entered August 8, 


1962, are now res judicata. See: Sawyer v. Dollar et al., 
89 U. S. App. D. C. 38, 190 F. 2d 623, reversed on other grounds, 
344 U. S. 806; International Indemnity Co. v. Steil, 30 F. ad 654 

(8th Cir. 1929). | 


B. The order mphol eine the right to condemn 
the property involved was final an 


appealable prior to the trial of the issue 
of just compensation. 


The appellants, completely ignoring the fact that any issue as 
to the legality of the taking of parts of Lot 802 is now res judicata, 
rehash the same arguments made in their motion-for reconsidera- 


tion of the order denying them permission to take an interlocutory 


appeal. But it is undisputed in the record that the judgment from 


which appellants attempted an interlocutory appeal contained an 
express determination by the District Court that there is no just 
reason for delay, and a direction by the court for "* * * the entry 
of a final judgment that said movants are not entitled to a judgment 
vacating the Declaration of Taking herein as to parts of Lot 802 in 
Square 6." (J. A. 45.) Such judgment, therefore, finally and 
conclusively disposed of appellants’ contention that the remnants of 
Lot 802 were not taken for a municipal purpose. Since there 
remained to be litigated only appellants’ claim for just, compensation 
for the property taken, a proper situation for the application of 
Rule 54 (b) of the Federal Rules of Civil Procedure was presented. 
None of the cases cited by appellants contain the certificate 
of finality required by Rule 54 (b), and are, therefore, not in point. 
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Now, just as they did in the previous proceedings in this Court, the 
appellants rely heavily upon Catlin v. United States, 324 U. s. 229. 
That case, however, was decided under the old rule that, for purposes 
of appeal, a final decision was one which ended the litigation on the 
merits and left nothing for the court to do but execute the judgment. 


A judgment properly entered under Rule 54 (b) is now a final judg- 


ment for appeal purposes, even though it would not have been final 
under the rule as originally adopted. Sears, Roebuck & Co. v. 
Mackey et al., 351 U. S. 427; Cold Metal Process Co. et al. v. 
United Engineering & Foundry Co., 351 U. S. 445. | 
Although in adjudicating a claim, a trial court can abuse its 
discretion by inserting in its order a certification of finality under 
Rule 54 (b), it can hardly be considered an abuse when it is done 
following a hearing on the legality of the taking ina ideation 
case where a declaration of taking has been filed. The very purpose 
of the Act which provides for the filing of a declaration of taking is to 
give the government immediate title to and possession of the property. 
In many, if not most, instances where a declaration of taking is filed, 
the private improvements on the property are destroyed and the 
public improvements are completed, or well on the way toward 


completion, by the time the issue of just compensation is tried. 
| 


In such instances, an appeal, following the trial of the issue of just 
compensation, resulting in a determination that the government had 
no authority to condemn, would indeed be a shallow victory for the 
property owner, unless the court would be disposed to require the 
government to destroy the public improvement. 

Appellants contend in effect that, in entering the order of 
August 8, 1962, denying their motion to vacate the declaration of 
taking, the District Court abused its discretion when it inserted in 
sach order the certification under Rule 54 (b). This contention 
completely ignores’ the realities of the case. The Howard Johnson's 
Motor Lodge is completed and in operation. The Potomac River 
Freeway is well on its way toward completion in that area. 
Although the District of Columbia strongly contends that it had not 
only the right, but the duty, to condemn all of Lot 802, assuming 
that it is in error, to what relief are the appellants entitled. Under 


equitable principles they would be entitled to a hearing to determine 


the value of their property unlawfully appropriated. This, they 


have already received by way of an extended jury trial. 


pa 


The court below correctly determined that 


the remnants were taken for a public or 
municipal purpose. 


Not only is the judgment of the court below entered August 8, 
| 
1962, res judicata, but it is imminently correct. 


Section 1 of the Act of April 11, 1935, 49 Stat. 152, ch. 57 


(Section 16-612, D., C. Code, 1961) provides, in pertinent part, that 


"In order to promote the orderly and proper 
development of the seat of government of the 
United States, the commissioners of the District 
of Columbia, or agencies of the United States 
authorized by law to acquire real estate, are 
authorized and empowered to acquire, in the 
public interest, by gift, dedication, exchange, 
purchase, or condemnation, fee simple title to 
land, or rights in or on land or easements or 
restrictions therein, within said District, for 
public uses, works, and improvements authorized 
by Congress, in excess of that actuality needed — 
for and essential to the usefulness of such 
public uses, works, and improvements, in 
order to preserve the view, appearance, light, | 
and air and to enhance the usefulness of such 
public works and improvements to prevent 
the use of private property adjacent to such | 
public works and improvements in such a manner 
as to impair the public benefit derived from the | 
construction thereof, or to prevent inequities | 
or hardship to the owners of adjacent private 
property by depriving them of the beneficial 
use of their property." 


In addition to the fact that this statute expressly authorizes the 
District to proceed as it did, the legislative history of the statute 


clearly shows that it was designed and intended to cover the precise 


situation here involved. In House Report No. 254, 74th Congress, 


ist Session (1935), which is similar te Senate Report No. 9, 
74th Congress, 1st Session (1935), it is said that: 


“The principle of excess or incidental con- 
demnation kas beer employed with advantage 
and benefit in other municipalities of the 
United States in connection with the widening 
of streets, the acquisition of parks, playgrounds, 
and school sites by permitting the muncipal 
authorities to acquire in the public interest and 
for public purposes remnant parcels of real 
estate which otherwise would prove detrimental 
to the particular improvement or project and, 
in many instances, would result in a wide | 
distribution of unsightly eyesores. * 


Incorporated in the report is an excerpt from a letter by the 
then President of the Board of Commissioners of the District of 
Columbia who, in submitting the bill to the Congress, stated 


"Under existing law for the condemnation 
of streets the District is limited to the 
acquisition of streets in accordance with the 
width shown on the highway plan. This very 
often results in small irregular pieces of 
abutting or contiguous land being left in private 
ownership, with very little, if any, usefulness. 
The proposed legislation will enable the 
District to acquire this abutting or contiguous 
land so that a resubdivision could be made and 
an orderly development assured. * * *" 
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The appellants do not question that the northern portion of 


Lot 802 (the northern portion now designated as Lot 821) was taken 


for the construction of the highway (Appellants' brief, pp. 12-13). 
What they contend is that, since the landlocked remnants of Lot 802 
(now Lots 820 and 822) were not necessary for the construction of 
the highway, such remnants were not subject to condemnation. In 
advancing this argument, the appellants have overlooked completely 
the underlying purpose of the statute authorizing excess condemna- 
tion. They attempt to equate their factual situation with one where 
the government condemns usable property, not needed for a public 
improvement, for the purpose of exchanging it for property neces- 
sary for a public improvement, thereby decreasing the cost of the 
public improvement. Obviously such a taking would not be for a 
public purpose and would be unlawful. City of Cincinnati v. 


Vester et al., 33 F. 2d 242 (6th Cir. 1929), aff'd. on procedural 


| 
grounds, 281 U. S. 489. In City of Cincinnati v. Vester et al., 


supra, the Court said, however 


"We do not say that the city of Cincinnati 
might not in a proper case take land adjacent 
to one of its public streets for a lateral sup- 
port or to preserve the street as such. 
Neither do we decide that there may not be 
cases where the remnant would be so small 
as compared to what was actually needed and 


taken that what was needed might not be 
regarded, in view of what was left, as the 
equivalent of the entire tract, and thus the 
entire tract be taken. ***"" (p. 244.) 


The taking for a public purpose of such remnants of land is 


sometimes referred to as the "remnant theory” of excess condem- 


nation which is des¢ribed by the Court in City of Cincinnati v. Vester 


etal., as 
"* * * that, by taking only such parts of 
the land as are needed for street purposes, 
fragments of lots would remain of such size 
and shape as to render them separately value- 
less, with the resuit that the city would be 
required tc pay for the whole, although it took 
only a part, and with the further result that, 
because of the lack of such value, the city 
would thereafter be deprived of collecting 
taxes on this property. * * *" (pp. 243-244.) 
Unquestionably the taking of that portion of a lot which pro- 
vides the only access to a public street, and the destruction of 
approximately 25 per cent (J. A. 37) of the improvement on such 
lot would, under ordinary circumstances, render the remainder 
valueless and necessitate the government paying for the entire lot. 
Failure of the government to take the entire lot would also, under 
ordinary circumstances, result in the remnant becoming an eyesore 
and eventually a public burden. The appellants say, however, that 


they want and can use the remnant of the lot. Their purpose in 


acquiring this property, nine days before the filing of the complaint 


and declaration of taking with full knowledge that the property was to 
| 

be condemned, is shown by the following colloquy: 
| 

"THE COURT: And these people [appellants] 
bought it for the purpose of speculating asto | 
whether Hunter [intervenor] would pay another 
price because of being in the position he was. | 


* * * 
"THE COURT: Who is he? 
"MR, FRIEDLANDER: Preissler. Say 


the purpose was to see what he could get out 
of Hunter. Say that.” (J. A. 68.) 


See also page 15 of appellants’ brief where they say that appellant 
Preissler's "only offense was that he did not want Dr. Hunter to 


buy the land below the market price." 
| 


Government officials, in making a determination of whether 
the whole of Lot 802 in Square 6 should be condemned, were’ required 
to view the matter objectively and not subjectively. If their 
decision was to be controlled solely by the whims of the property 
owner, the underlying purpose of the statute permitting excess 


condemnation could very well have been defeated. 


The remnant of Lot 802 had an attraction for only two groups. 


The first group, the intervenors, could use the property, improve it, 


and keep it in repair, with the result that the property would 


remain on the District's tax rolls. The second group consisted of 
opportunists who purchased the property at the eleventh hour with 
the hope and expectation of, to use the venacular, making a killing. 
There was no assurance, however, that their plans would have 
materialized because the intervenors may have found it advantageous 
to revise their plans so as to obviate the necessity of dealing with 
such opportunists. In this event, the property would have been 
completely worthless and would undoubtedly become an eyesore and, 
perhaps, a public burden. 

The fact that the government agreed prior to the completion 
of the public improvement to transfer a portion of this property to 
the intervenors is of no consequence. The statute (Section 16-613, 
D. C. Code, 1961) which provides that the '* * * commissioners* * * 
are authorized, upon completion of public improvements, to * * * 

~exchange, any such excess land * * * " is merely directory in 
nature, and not mandatory. 

Generally, the needs of a particular project relating to the 
precise amount of land needed cannot be known until the project is 
completed. In the instant case, however, theprecise needs for the 


highway had already been ascertained. Therefore, to construe the 
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phrase in question as being mandatory would not only fail to ac- 
complish any purpose, but would, instead, render the property 
worthless to anyone, since the intervenors, if they were to use the 


property, needed it prior to the completion of the freeway. As was 


said in the case of Miller et al. v. Lakewood Housing Co. etial., 


125 Ohio St. 152, 180 N. E. 700 


‘Whether a statutory requirement is 
mandatory or directory depends on its effect. 
If no substantial rights depend on it and no 
injury can result from ignoring it, and the 
purpose of the Legislature can be accomplished | 
in a manner other than that prescribed and | 
substantially the same results obtained, then 
the statute will generally be regarded as 
directory; but, if not, it will be mandatory. 
***" (p. 703.) 


ti 


The trial of theissue of fair market value 
was free of any prejudicial error. 


The appeal from the order of June 20, 1963, overruling 
appellants’ objections and exceptions to the report and award of the 
jurors, is predicated upon the assertion that the trial court erred in 
excluding certain evidence. Appellants say that it was error for the 
court to exclude the contract between the District and intervenors, 


the records of the Zoning Commission showing that Lot 802 had 


been rezoned, the building plans and permits showing that parts of 
Lot 802 were to be used for the erection of the motor lodge, a deed 
of trust pertaining to Lots 820 and 822, the deeds showing the divi- 
sion of Lot 802 and the present owners thereof, a letter from one of 
the appellants to the appellee stating that she was the new owner, 
the District's reply letter, and a plat drawn by an engineer to prove 
that the motor lodge was being constructed on Lots 820 and 822 
(Appellants’ brief, pp. 6-8). 

The proffered exhibits and related testimony bore no rela- 
tionship to the issue being litigated. | The sole purpose of the trial 
was to determine the fair market value of the property. '"* * * Fair 
market value has been defined as that price which a willing purchaser 


would pay and a willing seller would accept under ordinary circum- 


stances. * * *"" QOnego Corporation v. United States etal., 295 


F. 2d 461 (10th Cir. 1961). 

In order for the jury to make a determination of the fair 
market value of appellants’ property, it was, of course, necessary 
that the jury be informed of the zoning and the highest and best use of 
the property. The most that can be said for the proffered exhibits 
is that some of them showed that the highest and best use of such 


property was for motel purposes, and that the property was zoned 


to permit such ause. These facts, however, were never questioned, 
because all the appraisers, including the District's appraisers, 
testified as to the zoning, and that the highest and best use, ‘and in 
fact the only use that could be made of the property, was as an 
assemblage with the intervenors' property for the construction of the 
motor lodge (J. A. 58-59, 76, 80). Since the excluded exhibits 


| 
could have added no more, and since their nature could very well . 
| 
| 
The substance of all the excluded exhibits, however, was 
| 
actually presented to the jury. One of the District's appraisers, as 


have confused the jury, they were properly excluded. 


well as the appellants' appraisers, testified that the property was 
actually being used for motel purposes (J. A. 78, 80). In his 
summation to the jury the appellants’ attorney stated 


"By what reason can we Say that Doctor 
Hunter was using that property? We know 
from what Mr. Breuninger [one of appellants’ 
appraisers] told us that there was an exchange 
of property between the District of Columbia | 

and Doctor Hunter in order that Doctor Hunter | 
could use this site."" (J. A. 88.) | 


It can be seen from the foregoing that the exclusion of the 
proffered exhibits, even if erroneous, did not prejudice the appellants. 
The whole thrust of their argument to the jury was that the inter- 


venors were using the remnants of Lot 802 for the construction of 


their motor lodge, that the intervenors were at the mercy of the 
appellants, and that the fair market value of the property should 

be that amount which the intervenors would have had to pay the 
appellants for such property had it not been condemned and made a 
part of the contract between the District and intervenors (J. A. 88- 
90). 

The jury, after due deliberation, returned a verdict, cover- 
ing the three lots (formerly constituting Lot 802), which averages 
out to be $30.00 per square foot (J. A. 90). This amount is 
somewhere between the amount the District's appraisers testified 
the property was worth and the amount the appellants’ appraisers 
testified as to its value. This verdict is well supported by the 


evidence, and the appellants make no assertions to the contrary. . 


CONCLUSION 


In view of the foregoing, it is respectfully submitted that the 
judgment of the District Court entered August 8, 1962, is res 
judicata, and that the appeal from said judgment should, therefore, 
be dismissed. In the alternative, the appeal from said judgment 


should be affirmed as being correct. Also, for the reasons stated, 
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| 
the judgment of the District Court entered June 20, 1963, is in all 


respects correct and should be affirmed. 
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APPENDIX 


* * * * 


MOTION TO RECONSIDER APPLIANTS' APPLICATION 
FOR INTERL TOR PE R. 
IN RNA’ ER | 
~————DENYING THE SAME —™O 
Come now the Applicants and move this Honorable Court to 
reconsider their application or, in the alternative, to corrett the 
order denying the same, for the following reasons: | 
1. That in eminent domain proceedings, where the issue of 
reasonable compensation cannot be separated from the lawfulness of 
the taking, the court has always denied independent review of trans- | 
fer orders, and therefore this application cannot come within the 
meaning of Section 1292 (a), Title 28, United States Code. | 
2. A review of the proceedings which resulted in our pres- 
ent situation would clearly indicate the lack of opportunity to obtain 
certification from the District Court. Permission is hereby 
requested to submit the docket entries. | 
8. In the event this Court feels that an interlocutory appeal 
should not be allowed, then this Court is requested to strike from its 
order filed October 12, 1962, the words: | 


"And it further appearing that the said order 
is a final order." | 


This relief is requested under the authority of the following cases: 


Catlin v. U. S., 324 U. S. 229 


Republic Natural Gas Co. v. Oklahoma, 
334 U. S. 62, 71-72 


Dibella v. U. S., 369 U. S. 121 


as authority for the proposition that the order of the court below was 


not a final order. 


Before: Bazelon, Chief Judge, and Washington, 
Circuit Judge, in Chambers. 


ORDER 
On consideration of applicants’ motion to reconsider applica- 
tion for interlocutory appeal, and to amend order denying same, and 
of respondents’ objections thereto, it is 
ORDERED by the court that the motion is hereby denied. 


Per Curiam. 


Dated: Dec 12 1962 


